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PREFACE. 


The present edition has been carefully revised and cita¬ 
tions are brought down to June 1931. The editors have made 
such additions and alterations as seemed necessary or advisa¬ 
ble. All cases of adequate importance will now be found 
incorporated under the various sections; some notes have 
been re-written. All these have increased the size of the 
book by about 30 paj^es. 

CnilVlANLAL M. PARBKH 
SUNDERLAL T. DESAI 


High Court, Bombay, 
Isi October 1931. 
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INTRODUCTION. 


The law ought to assure me everything which is mine 
without forcing me to accept equivalents^ even though I 
have no particular objection to tkem.^Bentham. 


Specific Relief been explained as relief in specie- It 
is a remedy which aims at the exact fulfilment of an obligation. 

A student of jurisprudence knows that civil justice con¬ 
sists in the enforcement of rights, and that a person any of 
whose rights are infringed can go to a Court of Law for a 
relief and seek a remedy if he has one. The general remedy 
at law, the remedy which is most common consists in award¬ 
ing pecuniary compensation ; Court will compel the defendant 
to give up the pecuniary value of some benefit which he has 
wrongfully obtained, or to pay the pecuniary value of goods 
which he has wrongfully taken or detained. 

As distinguished from this general remedy which consists 
in pecuniary compensation there are other remedies which 
aim at the exact fulfilment of obligations and the complete 
enforcement of rights. 

In England at common Law, the only remedy by which 
rights were generally enforced was the rough and perhaps 
simple method of giving compensation in money; thus for 
instance, no remedy save damages could be obtained for 
breach of a contract. The plaintiff had to rest content with 
the pecuniary compensation, Equity, which was administered 
solely in the Chancery courts came forward on the ground of 
inadequacy of the damages, and enforced what is called 
specific performance, that is ordered a party to do the very 
act which he was under an obligation to do. So also, enforce¬ 
ment of Trusts, Injunctions, Rescission of contracts, cancella¬ 
tion of instruments etc., were remedies peculiar to the Chancery 
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courts. These and some other remedies which were peculiarly 
^ equitable are embodied in the Speci6c Relief Act; they arc 
I called specific inasmuch as they lie outside the ordinary order 
of lei;al redress. 

A contracts with B to buy a picture by Romney a dead 
painter of great repute. B refuses to deliver the picture. 
Pecuniary compensation cannot do justice to A for what he 
really wants is the picture itself; the relief which he wants 
is that B may be compelled specifically to perform his 
obligation. 

B rings bells and makes other unnecessary noises so near 
A’s house as to interfere materially with his physical comfort; 
an order of the court restraining B from making the noise 
complained of, that is an injunction would in such a case be 
an indispensable remedy. 

A is in possession of certain property; B alleging that he 
is the owner of the property requires A to deliver it to him. 
The remedy which A must have is not pecuniary compen¬ 
sation for B's conduct but a Declaration from the court that 
he A is the person rightfully entitled to the property; A wants 
that the cloud on his title may be dispelled by such a 
Declaration. 

These are some of the cases where an aggrieved party is 
{granted “ specific relief ” that is the very thing which he in 
|law was entitled to and not merely an equivalent in the form 
iof pecuniary compensation. 

(From the abstract of the Proceedings of the Council of the 
Governor-General of India—23rd November 1875 ). 

The Hon'ble Mr. Hobhouse moved for leave to introduce a bill to 
define and amend the lav^ relating to certain kinds of relief. He said 
that the first thing he must do was to apologise to the council for the 
want of explicitness in the wording of the motion. He understood that 
some of his Hon’ble Colleagues thought he was going to propose a Poor 
Law and others that it had reference to the movement of troops. But 
that was not the case. This Bill had nothing to do with the relief of 
Taluqdars or other distressed members of the Community, nor with 
the change of sentries, but was intended to deal with that which was 
well-known to lawyers under the technical term of ** relief " namely, 
the remedy which was granted by courts of justice to suitors. 
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The two more important remedies under this Act are by 

Kinds of relief under Performance of contracts 

the Aot^ and by way of Injunctions for the pre¬ 

vention of wrongs; other sorts of Relief 
too, are included in the Act, such as taking possession of 
certain property and delivering it to a claimant, RectiBcation 
of instruments, Rescission of contracts, cancellation of instru¬ 
ments, Declaring the rights of parties, appointment of 
Receivers and Enforcement of Public Duties. The Act coversl 
the cases of obligations both contractual as well as ParamountJ 


Specific Performance of a contract which as already ob- 

^ ^ served is one of the two more important 

Specific Performance. , , . .« i-r-.-x 

branches of specific relief administered m 

India consists in “ ordering a party to do the very act which i 

he is under an obligation to do.*’ Specific performance can be^ 

only of a valid contract—an agreement enforceable at law. A 

contracts with B to purchase from him a house for Rs. 10 , 000 . 

A is ready and willing to pay Rs. 10,000 and asks B to execute 

a sale-deed. B refuses to complete the sale and to give posses* 

sion of the house to A. A is entitled to a decree directing B 

to convey the house to A on his paying the purchase-money—a 

decree for specific performance for this would be the only 

remedy that can secure to A the real benefit of his covenant. 

Merely giving pecuniary compensation to A would be if 

anything an unsatisfactory and an inadequate relief. B will 

therefore be compelled to perform his contract in specie^ 

Specific performance then '' consists in the contracting 
party's exact fulfilment of the obligation which he has assumed 
-^in his doing or omitting the very act which he has under¬ 
taken to do or omit."" Law does not allow a man to depart' 
from his contract at his pleasure ; it will not leave the party 
with whom the contract has been broken to the only chance 
of recovering damages, but will insist, when it can, on the 
literal performance of the contract. 

The mere existence of a contract however is not in itself 
sufficie nt to bring about the interference of the court. There 
^ B. 5 Sp. B. Apt. ^ Pomeroy on Bpeoifio Peifortnenoe. 
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may have been conduct on the part of the plaintiff such as 
unnecessary delay, acquiescence or some breach of duty which 
may disentitle him to the relief of specific performance which 
he seeks; aj^ain there may be other circumstances', which 
will be immediately referred to, having regard to which a 
court may in its discretion decline to give the specific relief. 
There is also another rule of equity which must not be lost 
sight of, and it is this that when compensation in damages 
furnishes an adequate remedy~a remedy which the court in 
(its discretion thinks is complete and satisfactory, specific 
i performance will not be granted. 

The general rule® may now be stated that court will 
grant specific performance of a contract— 

^ When there exists no standard for ascertaining the actual 
damage caused by the non-performance of the act agreed to 
be done; 

- When pecuniary compensation, for the non-performance 
of the act agreed to be done, would not afford adequate 
relief; or 

^ . When it is probable that pecuniary compensation cannot 
be got for the non-performance of the act agreed to be done. 

The Act lays down another rule of presumption which is 
to this effect that courts shall presume that breach of an 
agreement to transfer immoveable property cannot be ade¬ 
quately relieved by compensation in money and that the breach 
of a contract to transfer moveable property can be thus 
relieved unless the contrary is shown. 

^ “To my mind the whole doctrine of Bpeciho performance rests 
on the ground that a man is entitled in equity to have in specie the 
specific article for which he has contracted and he is not bound to take 

damages instead....the court will grant the equitable 

remedy (specific performance) in all cases unless there has been some 
conduct on the part of the plaintiff disentitling him to the relief in 
equity, or in some rare instances unless there has been a great hard¬ 
ship imposed on an innocent grantor, or lessor by reason of some 
mistake which he has made although the other party has not contri¬ 
buted to it "—per Farwell, J. in Hexter v. Peacer (1910) 1 oh. 341, 346, 

^ S. 12 Sp. R. Act. 
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The Act enumerates certain contracts which cannot be 
specifically enforced’ ; contracts for the 
non-performance of which damages would 
enforced. be an adequate relief, contracts for 

personal service, contracts the terms of 
which are very vague, contracts which run into such minute 
and numerous details that court cannot enforce its perform¬ 
ance and contracts which involve the performance of a continu¬ 
ous duty extending over a longer period than three years are 
some of the contracts of this type. 

Then again there may be circumstances^ in a contract, 
having regard to which a court in its discretion may refuse to 
grant specific performance because to do so would be inequita¬ 
ble. Such for instance are cases where 

The circumstances are such as to give the plaintiff an unfair 
advantage over the defendant though there may not have been 
any fraud or misrepresentation on the part of the plaintiff; or 

Where the performance of the contract would involve a 
hardship on the defendant which he could not foresee, where¬ 
as its non-performance would involve no such hardship on the 
plaintiff; a court in such a case will relieve the defendant 
against hardship though there may be no improper conduct 
on the part of the plaintiff. 

Nor will a court enforce specific performance against a 
person if the court is satisfied that his consent was obtained by 
misrepresentation, concealment circumvention or unfair prac¬ 
tices of the other party ; nor where he had given his consent 
under a mistake of fact, misapprehension or surprise ; a court 
likewise will not enforce specific performance of a contract 
against a person if the consideration that he leceives is grossly 
inadequate.'' 

Specific performance is not altogether a matter of ri[g|%jli 
of the parties; a court in a suit for 
specific performance has free discretion,^ 
and is not bound to grant such relief merely because it is 


Discretion. 


Discretion ” when applied to a Court of Law means discretion 
guided by law. It must be governed by lule and not by humour. It 
must not be arbitrary, vague and fanciful but legal and regular.—Lord 
Mansfield. 

1S. 21 Sp. B. Act. S. 28 Bp. R. Act 

> S. 22 Bp. E. Act. «B. 22 Bp. B. Aot^ 
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lawful to do so ; the discretion of the court however is not 
arbitrary but sound and reasonable and guided by judicial 
principles; a court cannot act upon caprice or sentiment but 
its discretion must be exercised upon recognised principles. 


The other important remedy under the Act is that of 
Injunction.’ An injunction is an order 
njunc ions. made by the court forbidding a person 

|from doing a certain act; a disobedience of this order uill be 
treated as a contempt of court uhich is punishable by attach¬ 
ment or committal. An injunction is granted to “ restrain the 
undue exercise of rights, to prevent threatened wrongs, to 
restore violated possessions and to secure permanent enjoy¬ 
ment of the rights of property.”" 


Injunctions may be Temporary or Interlocutory, or 
^ , Perpetual. An interlocutory Injunction 

locutory and perpe- is granted while a suit is actually pend- 
ing and its object is to preserve the 
property in dispute in stains quo until the hearing of the 
suit or until further order. A perpetual injunction can be 
granted by a decree of the court made after hearing the 
parties upon the merits of the suit; the defendant is thereby 
perpetually enjoined fiom the assertion of a right or the 
commission of an act which would be contraly to the rights 
of the plaintiff. 

An injunction from its very nature is prohibitory but 
^ . there is another class of injunctions which 
otion. are both restitutory and prohibitory. A 

who is B’s neighbour builds a new house 
the result of which is to obstruct light to the access and use 
of which B is entitled ( by prescription ). B can obtain an 
injunction not only to restrain A from going on with the 
building, but also to pull down so much of the building as 
obstructs B's light. This is what is known as a mandatory 
injunction and is thus defined.— “When to prevent the breach 
of an obligation, it is necessary to compel the performance 


^ S. 52-54 Sp. B. Act. 
* Story. 


^ B. 55 Bp. R* Act. 
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Of certain acts which the court is capable of enforcini;, the 
court may in its discretion grant an injunction to prevent 
the breach complained of» and also to compel performance 
of the requisite acts. *’ A mandatory injunction is mainly 
given for protecting easements and in cases of certain torts. 
The object in every case is to compel the defendant to 
restore things to their former condition. 

The granting of an injunction was and is a matter of 

, . discretion with the court, but it should 

Injunction: Matter , i i. r i ^ 

of discretion. noted that courts are of late liberal 

in granting it than they used to be in 
former times; no hard and fast rules are laid down for 
defining the wide powers of a court to administer preventive 
relief though certain preliminary rules are laid down in 
Ss. 54 and 56. The rule, however, may be generally stated 
that an injunction will be granted when the defendant invades 
or threatens to invade the plaintiflf’s rights to or enjoyment 
of property and compensation in money would not afford an 
adequate remedy. Courts, again, will not grant an injunc¬ 
tion when it would woik an immediate mischief or serious 
injury, or when it is of opinion that it would be oppressive 
or inequitable to do so or when the conduct of the applicant 
has been such as to disentitle him to the assistance of the 
court. 


Coming to the other remedies, remedies of considerably 
narrower range than the two which have 
undeTS! oT been hitherto discussed, the first one 

dealt with by the Act is the relief which 
is given by taking possession of certain property and de¬ 
livering it to a claimant. A person who is entitled to the 
possession of a particular immoveable property which is in 
the possession of another must in the usual course of things 
bring a regular suit for the recovery of the same, and the 
Civil Procedure Code prescribes the manner in which such 
a suit can be instituted. But cases may arise and as a matter 
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of fact do arise when a person who is in possession of a 
house or a piece of land is dispossessed by another, other¬ 
wise than in due course of law, that is by a person acting on 
bis own authority and without the intervention of the normal 
process of law. In such a case it is not necessary for the 
person so dispossessed to bring a regular suit for the recov¬ 
ery his property; he may do so if, he so choses but law 
gives him an additional remedy-—a special summary reme¬ 
dy—whereby any person who without his consent is dispos¬ 
sessed of immoveable property, otherwise than in due course 
^of law, may by a suit recover possession of the same notwith- 
* standing any other title that may be set up against him in such 
suit. The suit must be brought within six months from the 
date of dispossession. All that the person dispossessed, has 
to do in such a suit is to establish that he was in possession 
of the immoveable property within six months of the suit and 
that the defendant dispossessed him of the same otherwise 
than in due course of law, by force, fraud etc. A court, 
in a suit of this description will not inquire into any title that 
may be set up by the defendant, but, if it is satisfied that the 
plaintiflF was in possession and dispossessed as alleged, will 
order that the plaintiff may be put in possession no matter 
what title he had. The object of this relief is to discourage 
people from taking the law in their own hands however good 
^heir title may be. A person who thinks that he is entitled to 
a property in possession of another cannot with a high hand 
eject such person but must bring a proper suit and establish 
his own title. 

A suit can also be brought under certain circumstances 
for the recovery of articles of movable property^ by a person 
who is entitled to the immediate possession of the same as 
against a person who is in possession of the article and of 
which he is not the owner; such for instance would be cases 
where the person in possession holds the articles or goods as 
agent or trustee of the plaintiff; the defendant in such a case 
will be compelled specifically to deliver the articles or goods 
to the plaintiff; so also when compensation in money would 
not afford the claimant adequate relief for the loss of the thing 


^ fcj. n Sp. K. Act. 
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claimed or when it would be extremely difficult to ascertain 
the actual damage caused by the loss of the specific article. 
Ordinarily in the case of a movable it is easy to ascertain its 
value and that sum would be deemed an adequate compensa¬ 
tion for its loss but it also happens that a person may be 
entitled to the possession of articles of curiosity or antiquity or 
of peculiar value to him, heirlooms, family idols etc, which 
cannot be estimated in the ordinary medium of exchange; the 
only recourse for a court of equity in such cases is to compel 
their actual delivery. 


Another remedy under the Act is that of Rectification of 

Instruments,' When through fraud or 
InstruDient^^ mutual mistake of tjie parties, a contract 

or other instrument in writing does not 
truly express their intention, either party may institute a suit 
to have the instrument rectified; and if the court finds it 
clearly proved that thei e has been fraud or mistake in fram¬ 
ing the instrument, it will ascertain the real intention of the 
parties in executing the same, .and may in its discretion rectify 
the instrument so as to express that intention, provided of 
course that this can be done without prejudice to rights 
acquired by third persons in good faith and for value. An oral 
agreement for the sale of land is reduced in writing but owing 
to a common mistake the written agreement fails to express 
the real bargain between the parties and the mistake is embo¬ 
died in the deed of conveyance. A court will rectify the 
mistake on an application by either of the parties. The court 
in administering equitable principles permits mistake to be 
proved when it is common, that is, when the expression of the 
contract is contrary to the concurrent intention of all the 
parties. If such mistake be established then the Court can 
give the relief of rectification, but be it noted that what is 
rectified is not the agreement, but the mistaken expression of 
it. Ordinarily this mistaken expression would be in the form 
of a document, and the existence of a real agreement prior to 
the document is necessarily implied. The rectification consists 
in bringing the document into conformity with this prior 

^8. si-arb^jttrAotr — 
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agreement, and without such agreement, there can be no 
rectification.' 

A contract in writing may be first rectified and then, if 
the plaintiff has so prayed in his plaint and if the court thinks 
fit, specifically enforced. 


Then there is the remedy by way of Rescission of Con¬ 
tracts.* The general rule of law is that 
Con^rartB*^^^ ^ contract cannot ordinarily be rescinded 

by one party only without the consent of 
the other ; there are certain cases however when a person 
who is a party to a contract may bring a suit to have the 
contract rescinded. A court will adjudge rescission when a 
contract is voidable or terminable by the plaintiff; or where 
the contract is unlawful for causes not apparent on its face 
and the defendant is more to blame than the plaintiff, that is 
the parties must not have been in pari delicto ; or where a 
decree for specific performance of a contract of sale, or of a 
contract to take a lease, had been made, and the purchaser or 
lessee makes default in payment of the purchase money or 
other sums which the court has ordered him to pay. The 
remedy of rescission like all other equitable remedies under 
this Act is a matter of discretion with the court. On adjudg¬ 
ing the rescission of a contract the Court may require the 
party to whom such relief is granted to make any compensa¬ 
tion to the other which justice may require. It is a well- 
known maxim of equity that he who seeks equity must do 
equity. 

Cancellation of Instruments* is another remedy dealt 
, with by the Act. Any person against 
Instruments. whom a written instrument is void or 

voidable and who has reasonable appre¬ 
hension that such instrument if left outstanding, may cause 
him serious injury, may sue to have it adjudged void or 
voidable; and the court may in its discretion so adjudge it 
and order it to be delivered up and cancelled. As Mr. Justice 
Story points out. equity is not merely remedial, but it is also 

' Per Sir Lawrence Jenkins G. J. in Dagdu v. Bhana^ 28 Lonw420« 

> Ss. 35-38 Sp. R. AoU Bs. 39-41 Bp. B. Aet. 


Cancellation of 
Instruments. 
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preventive of injustice. If an instrument ought not to be used 
or enforced, it is against conscience for the party holding it to 
retain it, since he can only retain it for some sinister purpose. 
A representing that the machinery in his factory is worth 
Ps. 50000 insures the same with B; after the policy is issued 
B finds out that there was no machinery worth the name in 
A’s factory and that what little there was, was hardly worth 
Rs. 2.000; B may obtain cancellation of the policy. 

The court in such cases interferes to prevent multiplicity 
of suits, or irreparable mischief before it actually takes place 
on the principle of qtiia timet ; a party against whom a 
spurious instrument in the possession of another is outstanding 
may well be afraid that at some distant future date it may 
be set up against him; his own witnesses may or may not 
be then available; much of his evidence may not then be 
in existence; it is indeed necessary that though there has 
been no violation of his rights, the specific relief by way of 
cancellation of the spurious instrument should be granted to 
him. On adjudging the cancellation of an instrument a court 
may, as it does in the case of Rescission of a contract, require 
the party to whom it grants the relief to make any compen¬ 
sation to the other party if the equities of the case so demand. 

Next we come to the relief of Declaratory Decrees,' 

a remedy of considerable extent and 
Declaratory Decrees. . . . j i. 

importance. Any person entitled to any 

legal character, or any right as to property, may institute a 
suit against any person denying or interested to deny, his 
title to such character or right and the court may in its 
discretion make a declaration that he is so entitled. Such 
for instance would be a suit by reversioners when a Hindu 
widow alienates or attempts to alienate property in her 
possession and in which property she has only a widow's 
estate. Disputes may arise as to whether A is B’s wife or not 
or whether the adoption of C by D a Hindu widow was valid 
or not or whether A is entitled to a right of way over B’s land 
or not; in all these cases any person whose right to any 
property or any legal character are affected may institute a 
suit for a declaration of the right or status. 


' 8. 42 Bp. K. Aet, 
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“ These actions ” says Collett are desifined for the 
purpose of making that clear which is at present doubtful^ 
and which it is necessary to make clear. In such actions 
some right is craved to be declared in favour of the pursuer, 
but nothing is sought to be paid or performed by the de¬ 
fender. Decrees upon such actions confer no new right; they 
only declare what was the pursuer's right before." 


Receivers. 


It is not necessary in suits of this description that the 
plaintiff must be able to ask for any relief besides a mere 
declaration of his right; but if the plaintiff is able to ask for 
further relief, a relief in addition to the declaration sought 
for, he must ask for it in the same suit. 

Another relief—a relief which is protective or preven¬ 
tive—is that of Appointment of Re¬ 
ceivers.' When it appears to the court 
that it is necessary for the realisation, preservation, or better 
custody or management of the property which is the subject 
matter of the suit, the court will in its discretion appoint a 
receiver. The object of the appointment of a receiver is to 
provide for the safety of property in dispute pending a 
litigation, and to preserve property in danger of being dis¬ 
sipated or destroyed by those to whose care it is by law 
entrusted or by persons having immediate but partial inter¬ 
ests. A beneficiary for instance can have a receiver appoint¬ 
ed pending a suit, if he can show that the trustee is guilty of 
misconduct or waste or other improper disposition of the trust 
property or that trust property is in danger. 

A receiver is defined to be “an indifferent person between 
the parties, appointed by the court to receive rents, incomes 
and profits of lands or other things in question, pending the 
suit, where it does’ not seem reasonable to the court that 
either party should do it or when a party is incompetent to do 
so, as in the case of an infant. 

Finally we come to the relief which is given by ordering 
public servants and others to do certain 
specific acts.^ This is a relief which can 
be granted only by the High Courts of 
Calcutta, Madras and Bombay, any of which may. in certain 


Enforcement of 
public duties. 


^ S. 44 Bp. R. Act. 


^ B. 45 Bp. U. Act. 
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circumstances make an order requiring any specific act to be 
done or forborne, within the local limits of its ordinary original 
civil jurisdiction, by any person holding a public office, or by 
any corporation or inferior court of justice. 

In order however to get this relief it is necessary for the 
applicant to show in the first place, that the public officer or 
corporation is in law bound to do or to forbear from doing the 
specific act; he must also show that he has no other adequate 
remedy at law; that the remedy will be complete and that the 
doing or forbearing from doing the particular act by the public 
officer or corporation is consonant to right and justice. 

The principle underlying this relief is the same principle 
on which the statutory writ of mandamus is issued in England. 




THE 

SPECIFIC RELIEF ACT 

(ACT I OF 1877.) 


An Act to define and amend the law relating to 
certain kinds of Specific Relief. 

Whereas it is expedient to define and amend 
the law relating to certain kinds of specific~ 1 reTief 
obtainable in civil suits, it is hereby enacted as 
follows:— 


NOTES. 

1. Kinds of Specific Relief—This Act provides for 
different kinds of specific relief. These are the remedies 
peculiar to Equity Courts; most of these are remedial or 
protective, e. g,, specific performance, variation, rectification, 
cancellation, etc., and one of them is preventive, viz,, relief by 
way of injunction. 

2. Specific—At law, the ordinary remedy is compensa¬ 
tion in money so far as Civil wrongs are concerned ; that is 
the general relief; as opposed to that, the different reliefs 
provided for by this Act are called specific, inasmuch as they 
lie outside the ordinary order of legal redress. 

Act not exhaustive—^The preamble indicates that the 
Act does not purport to be an exhaustive enactment. It | 
deals with certain kinds of specific relief obtainable in Civil 
suits. 

PART I. 

Preliminary. 

1. Short This Act may be called the 

Specific Relief Act, 1877 . - 
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Local extent.—It extends to the whole of 
British India except the Scheduled Districts as 
defined in Act No. 14 of 1874. 

Commencement .—And it shall come into force, 
on the first day of May, 1877. 

NOTES. 

1. ** British India’’—Shall mean all territories and 

places within His Majesty’s dominions w^hich are for the time 
being governed by His Majesty through the Governor-General 
of India or through any Governor 01 other Officer subordinate 
to the Governor-General of India, Vide S. 3 (cl. 7) of the 
General Clauses Act X of 1897. 


2. Scheduled Districts:—This Act is extended to the 
following Scheduled Districts by the different Government 
notifications as under 


No. 

District, 

When. 

I 

Scheduled Districts of Punjab... 

Gazette of India. 
22nd Sep., 1877. 

11 

Districts of Rampur, Nangoog, 

10th Nov,, 1877. 

in 

Darrang, Sibsagar, Lakhimpur, 
Goalpura, Sylhet and Kachar. 
Districts of Hazaribag, Lohar- 

16th Feb,, 1878. 

IV 

duga, Manbhoom, Dholbboom. 
Morar Cantonment ... 

7th Sep., 1878. 

V 

Jhansi Division 

26th Sep., 1879. 

VI 

Scheduled Districts of Central 



Provinces 

13th Dec., 1879. 

VII 

Sindh ... ... ... 

4th Dec., 1880. 

VIII 

Coorg ... 

3rd June, 1882. 

IX 

Western Jalpaigoori 

10th Dec., 1882. 


[ The whole of the Act is extended to the above Districts where 
as Ss. 2 and 9 only are extended to the Taluks of Bhairaohalam and 
Bakapalli and the Kerapa country, 4th Got., 1879. ] 


2. [ This section is repealed by Act i a of 

1891, Sch. I. ] 
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3 . Interpretation clause .—In this Act, unless 
there be something repugnant in the subject or 
context, 

Obligation includes every duty enforceable 
by law. 

Trust includes every species of express, implied 
or constructive, fiduciary owner ship . 

Trustee includes every person holding, ex¬ 
pressly, by implication or constructively a fiduciary 
character. 

ILLUSTRATIONS. 

(а) 'l^ bequeaths land to A, " not doubting that he will pay there- 
out an annuity of Hb. 1,000 to B for hifi life.** A accepts the bequest. 
A is a trustee, within the meaning of this Act, for B to the extent of 
the annuity. 

(б) A is the legnl, medical or spiritual adviser of B. By ayailing 
himeelf of hie eituation as euch adviser, A gains some pecuniary 
advantage which might otherwise have accrued to B. A is a truBtee» 
for B, within the meaning of this Act, of such advantage. 

being B’s Banker, discloses for his own purpose, the state 
of B's account. A is a trustee, within the meaning of this Act# for Bf 
of the benefit gained by him by means of such disclosure. 

(d) ^A, the mortgagee of certain leaseholds, renews the lease in 
bis own name, A is a trustee within the meaning of this Act, of the 
renewed lease, for those interested in the original lease. 

(e) ^, one of several partners, is employed to purchase goods for 
the firm. A unknown to his co-partners, supplies them, at the market 
price, with goods previously bought by himself wheh the price was 
lower and thus makes a considerable profit. A is a trustee for his co¬ 
partners within the meaning of this Act, of the profit so made. 

(/) A, the manager of B's indigo factory, becomes agent for C, a 
vendor of indigo seed, and receives, without B's assent commission on 
the seed purchased from C for the factory. A is a trustee, within the 
meaning of this Act, for B, of the commission so received. 

(g)^A. buys certain land with notice that B had already contracted 
to buy it. A is a trustee, within the meaning of this Act, for B, of the 
land so bought. 

buys land from B, having notice that C is in occupation of 
the land. A omits to make any inquiry as to the nature of C's interest 
therein* A is a trustee, within the meaning of this Act, for, C, to the 
extent of that interest. 

% 
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Settlement means any instrument ( other than 
a will or codicil as defined by the Indian Succession 
ActjwTiarelSy*”the destination or devolution of 
successive interests in movable or immovable pro¬ 
perty is disposed of, or is agreed to be disposed of. 

Words defined in Contract Act: and all words 
occurring in this Act which are defined in the 
Indian Contract Act, 1872, shall be deemed to 
have the meanings respectively assigned to -them 
by that Act. 

NOTES 

Obligation—This term is used in this Act in its judicial 
ense ; it is sufficient if the duty is enforceable by law whether 
it springs out of contract or tort. In English Law, on the 
other hand, the word is used in a very limited sense as connot¬ 
ing duties springing out of contract: The word obligation 
occurs in this Act in a few places only, Ss. (^), [c), 45 
and 55. 

'^rust—‘This term is differently defined in the Indian 
1 rust Act and in English Books on Equity. In S. 3 of the 
Trust Act it is defined as an obligation annexed to the 
ownership of property and arising out of a confidence reposed 
^in and accepted by the owner, or declared and accepted by 
him for the benefit of another or of another and the owner.’* 
In England it is defined as being a beneficial interest in or 
beneficial ownership, of real or personal property, unattended 
with the legal ownership thereof.” Trust in the sense in 
Which that term is used by English Lawyers, u confidences 
to the existence of which a legal and equitable estate are 
necessary, were unknown to Hindu and Mahomedan Law. 

Different kinds of Trust—Trust may be private or 
puilic^ Private trust may be created by act of party, or may 
arise by operation of law. Those arising from act of party 
may again be sub-divided into express and implied trusts. 
Wo have thus three kinds of private trusts, express, implied 
and constructive ; if a trust is implied in favour of the person 
who creates it (the settlor) it is said to be a resulting trust. 
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Express Trus^—K trust is said to be escprcss when 
it is fully and clearly expressed by the author thereof— 
orally—or in writing; the command is explicit enough leav¬ 
ing no doubt as to the intention of the settlor to create 
a trust and the only question is as to the construction of 
the terms used in the instrument of trust; such a trust may 
be executed or executory. It is said to be executed when 
the grantor has expressed for himself the limitations of the 
interests he grants ; in other words, he is his own conveyan¬ 
cer ; the words used are to receive the same interpretation 
as at Common Law. It is said to be executory when the 
grantor merely leaves instructions to the trustee who has 
thereafter by a further instrument to limit and convey the 
beneficial interests intended to be granted; such trusts gen¬ 
erally arise out of wills or marriage settlements. 

Implied Trust is one which is founded on unexpressed 
but presumed intention of the settlor; intention is present 
though not expressed. It arises by act of party; UlL («) is 
an example of this kind of trusts: JVhen a trust is implied in 
fay^ur.of the party creating it, it is said to be resulUng, 

When a person advances purchase money for property bought 
in the name of another or when there is an unexhausted 
residue, the settlor conveys property entrusted which 
does not exhaust the whole property, or when it is transferred 
for illegal purpose which is not carried out, or when there is a 
tenancy in common. 

Constructive Trust.^ —A constructive trust is that which 
arises from the construction of a trust, indcpendentljr . 

intention of the parties either express or implied. In this 
class, there is no intention expressed by the settlor, but it 
is raised by a Court of Equity, to defeat the different kinds 
of frauds, actual or constructive.—Illustrations ( ^ ) to (A) 
are examples of this class. A Court of Equity raises such 
a trust irrespective of the intention of the parties, e, g,, Ven¬ 
dor being unpaid { by giving him a lien ) or where there is a 
fiduciary relationship between the parties, or when improve¬ 
ments are made by a limited owner. “ Precatory trusts, 
such as, where the terms are not explicit but words of recom¬ 
mendation, hope, desire, confidence or request, are used, come 
within this class of cases. 
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There ie however a difference between precatory trusts 
and constructive trusts. In precatory trust, the intention is 
not declared directly but declared indirectly. It is therefore 
a sort of implied trust. In constructive trust, the intention is 
not declared at all, directly or indirectly, but it follows from 
the acta or conduct of the parties or arises from operation of 
law. 


Requisites of a valid Trust. 

( 1) There must be a lawful purpose. 

( 2 ) The settlor must indicate with reasonable certainty 
the subject matter, the objects thereof, and his intention. 

(3 ) There must be a writing in certain cases: In 
England by the statute of frauds, all express trusts have to 
be in writing. 

Settlement—The word ‘ settlement * means an instru¬ 
ment by which properties are disposed of, in favour of two 
; or more persons successively and not concurrently, and the 
disposition is to f^e effect during the life time of the settlor. 
These instruments are not so much used in India as in 
Enf^and* The definition of the term in this country excludes 
the disposal of pioperty by way of settlements under a will. 
It is on instrument that operates i?iter vivos. It is said to be 
** executed ” when the property is disposed of by it and 
“executory” when it is only agreed to be disposed of; in 
other words when it needs a further conveyance to complete 
its disposal. This term further contemplates devolution of 
successive interests, i. e., not a disposal of an interest or 
benefit in favour of one person or a body of persons concur¬ 
rently, but in favour of two or more persons who take interests 
or benefits successively one after the other. A settlement 
may be voluntary or for valuable consideration: if the former, 
a Court of Equity will not enforce it unless the same arises 
out of a will, or is in favour of charity, or the property is 
transferred to a trustee, Ellison v. Ellison.^ The definition of 
' settlement ’ is given in the general interpretation clause be¬ 
cause the relief awarded varies in different cases. 


1 1 W. & X. 273, 
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Words defined In the Indian Contract Act*--^The 
followinjr terms defined in the Contract Act occur in this 
Act in the sections mentioned. 

Agreement Ss. 4 (^z), 23 (e), (/), 32; Consideration 
Ss. 24 {d), 25 (r), 28 W; Fraud Ss. 22 (l). 26 (a), {b), 28, 31. 

Misrepresentation—Ss.22 (l), 26 (r), 28 (r), 39; Princi* 
pal S. 23 (^); Sale Ss. 25, 35 ; {c) I Voidable S. 35. 

The definitions of those terms, are noticed where they 
occur. 

Illustration (^z).—This is an instance of precatory trust. 
The modern trend of English decisions is to restrict the 
doctrine of precatory trust.' See the Indian Trusts Act, S. 6, 
ill. (a). 

Illustration {b)^CL Indian Trusts Act, 1882, S. 88-- 
This is an instance of constructive trust. 

Illustration 64 of the Transfer of Property Act 

also deals with the case of a mortgagee renewing a lease^^ee 
S. 90, Indian Trusts Act. 

Illustrations (jf)^d (h). —Ill. (g) is a case of a person 
buying with actual notice, while ill. (h) is a case of a person 
buying with constructive notice. It is clear from provisions 
of S. 91, I. T. Act; S, 40, T. P. Act and ill. {g) of S. 3, Sp. R. 
Act that a person buying with notice, actual Qrjcon^tructive, 
8|ahds in a fiduciary position. 

There is a conflict of opinion between the Bombay High 
Court,^ Allahbad High Court' and Calcutta High Court^ on 
the one hand and the Madras High Court^ on the other as to 
whether the vendor is entitled to a decree for possession in a 
suit to eject the vendee who is in possession of property 
under an agreement to sell immovable property. The 
Madras High Court is of opinion that the vendor is entitled to 

^ Musoorie Bank v. Raynor (1882) 7 A. C. 331. 

* Bapu Apaji v. Kashinath (1917) 41 Bom. 438 (F. B.), 
Laxmanruo v. Bhagwansingh (1921) 45 Bom. 434. 

Venkateah Damodar v. Mallappa Bhtmappa (1922) 46 Botn. 

* Bpgum V. AfahomedVakub 16 All, 344. 

Salanaruzzamin Begum y. Maaka Alluh Khan 40 All. 187. 

* Md. Muaa y. Aghorekunvar 42 Cal. 801. 

* Kurri VeBrargddi y. Kurti Baiireddi 29 Mad 336 (F. fi.)« 
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a decree for possession on the ground that the provisions of 
S. 54, Transfer of Property Act, are imperative and that a 
mere contract for sale does not create any interest in the 
property agreed to be sold. The Bombay High Court held 
that the vendor in such a case is not entitled to recover posses¬ 
sion as the vendor stands in a fiduciary position to the vendee 
having regard to the provisions of S. 91, I. T. Act, S. 40, T. P. 
Act ill. {a). It is quite competent to the purchaser to plead 
that the vendor has agreed to sell, the agreement being at the 
date of the suit capable of specific enforcement and that he 
was willing to perform his part of the contract. It is submit¬ 
ted that the view adopted by the Madras High Court is not 
correct. 

4 . Savings .—Except where it is herein other¬ 
wise expressly enacted, nothing in this Act shall 
be deemed— 

(a) to^^ive any right to relief in respect of a n y 
^ eement which is not a cpnU^Ct; 

(i)‘^to deprive any person of any right to relief 
other than specific performance, which he may 
have under any contract; or 

(c)'^to affect the operation of the Indian Regis¬ 
tration Act on documents. 

NOTES. 

No Relief in respect of void agreenients~The term 
“ contract ” imports that there should be (a) an agreement. 
i\ tf., offer and acceptance ; or in other words, a promise or a 
set of promises which form consideration for each other, and 
(3) that it should be a lawful one between competent parties, 
and (c) not expressly declared to be void. An agreement may 
become a contract even though it be voidable under certain 
circumstances; but it would not be a contract if it is void, 2 . 
it is not enforceable at law. S. 4 (a) excludes from the 
operation of this Act (l) void agreements and (2) imperfect 
obligation, 2 . e., which are not duties imposed by positive law. 
|Voidab]e agreements are not covered by this clause. 

Right to alternative Relief is not lost—»The S pecific 
Relief^’Act does not restrict a personas remedies; it (^roVide|^ 
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iSEiSlte faSl^blSreme^s: a person is not even bound to 
sue for a particular relief: it is for the party himself to choose; 
he may ask for specific performance or mere damages* It 
must be noted however that though he is entitled to the 
^various reliefs and is not restricted to any, he cannot be 
allowed to bring two suits on the same contract : S* 29 of 
^this Act says in express terms that if a suit brou^^t only for 
specific performance is dismissed, it will bar a fresh suit for 
damages. A person has therefore to ask for both in the 
alternative in the same suit. 

The operation of the Registration Act is not 
affected—The provisions of the I. R. Act with which we 
are concerned are Ss. 17 and 49. S. 17 enumerates the docu¬ 
ments of which registration is compulsory, and the punishment 
for breach of this rule is provided for in S. 49 which says that 
if such a document is not registered it cannot affect any 
immoveable property comprised therein, or be received as 
evidence of any transaction affecting such property. But 
then such a document though inadmissible in evidence as 
creating an interest in land is admissible for the purpose of 
obtaining specific performance of the agreement. Where an 
agreement to lease falls within the definition of lease under S. 2 
Indian Registration Act, and is required to be compulsorily 
registered, it cannot be received in evidence in a suit for 
. specific performance.' But where an agreement does not 
operate as a present demise, it does not tail within the defini¬ 
tion of lease under S. 2 of the Registration Act, it is admissi¬ 
ble in evidence of the agreement which it embodied.^ 


Cases —Nagapa v, Deva"^. A executed sale deed of lands to B 
and B alleging that A had improperly refused to register the deed, sued 
for a decree compelling A to get the document registered and deliver 
possession to B ; the Madras High Court gave B’s decree on the ground 
stated in Adakalam v. Theethan* that it is admissibleinevidenoel 

flelL See also The Bengal Banking Corporation v. S, A, Meckerhch . 

i ■ -. ■ 11 .1. ■ ■ I I . - ». . ■ ■ ... - ■ "'<>■ i.i 

1 Narayan Chetty v. Muthiah Servai 35 Mad. 63. 

^ ffernanta ICutnart v. Th^ Mtdnapw Zctmttidaft Co* hid, 47 Cal. 

485 (P. C.). 22 Bom. L. &. 488. 

" 14 Mad. 55 
* 12 Mad. 505. 


’ 10 Cal 315< 
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5 . Specijui relief how ^iVtf».~Specific relief 
^8 given:— 

(а) by taking possession of certain property and 
delivering it to a claimant ; 

( б ) by ordering a party to do the very act which 
he is under an obligation not to do ; 

(c) by preventing a party from doing that which 
he is under an obligation not to do ; 

(d) by determining and declaring the rights of 
parties otherwise than by an award of compensa¬ 
tion ; 

(e) by appointing a receiver. 

NOTES. 

Specific relief how given—The 5 clauses of this sec¬ 
tion cover all the possible equitable reliefs provided for by 
this Act and each clause refers to a different grant. 

Cl. (a) refers to the relief given in Ch. 1,^*. f,, specific 
delivery of immovables and movables (Ss. 8*11). 

Cl. (^) refers to that given in Ch. 2, t. e., specific perfor¬ 
mance of a contract or performance with a variation 
(Ss. 12-30) or its rectification, rescission or cancellation 
(Ss. 31-41) or enforcement of public duties (Ssc 45-52). 

Cl. (c) refers to the preventive relief given by injunction 

(Ss. 52-57). 

Cl. (rf) refers to the relief given by a declaratory decree 
(S. 42) when there is no consequential relief. 

Cl. (e) Receivers (S. 44). 

6 . Preventive Specific relief granted 

under Cl. (c) of S, 5 is called Preventive relief, 

7. Relief not granted to enforce a Penal 
Zaw.—Specific relief ^annot be^r^^^yd for the 
mere purpose 
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NOTES. 

Enforctns: of Penal law must not be the sole 
object —The real object of giving specific relief to a suitor is 
to protect some civil rights of his or to prevent any Civil 
wrong to him; a Court of equity would grant specific relief if 
this be the object of the suitor seeking it : but it would refuse 
if it finds that the sole object and the result of the specific 
relief sought is the enforcing of Penal Law. If this be not 
the sole object but merely an incidental matter it will not 
refuse specific relief. The force of the word “ mere ” in the 
section may be noted : 

Bavk of Bengal v. Dinanath ^—A prosecutor whose charge against 
B was dismissed by a Presidency Magistrate, being affected by the 
order of discharge, applied for copies of the order and the depositions 
and it was held that he was entitled to these on the ground that; ** An 
application to the Magistrate for such copies was not an application for 
the mere purpose of enforcing a Penal law, for copies may be required 
for many purposes.” 
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PART II. 

Of Specific Relief. 

CHAPTER I. 

Of recovering possession of property. 

(a) Possession of immoveable property. 

S,^J?ecovery of specific immoveable property .— 
A person entitled to the possession of specific 
immoveable property may recover it in the manner 
prescribed by the Code of Civil Procedure. 

NOTES. 

» 

1. Possession—This term is not capable of simple 
definition ; in common speech a man is said to possess or be 
in possession of anything of which he has the apparent 
control, or from the use of which he has the apparent power 
of excluding others; it does not necessarily involve physical 
contact; it is enough if there is either physical contact or 
physical contact resumable at pleasure, z. e,, power to exclude 
Others from the use of the thing. This is what is meant by 
physical possession, or de iactoot natural possession; but to 
amount to legal possession the presence of a certain further 
element is necessary, viz,^ the animus, z. mental relation 
between the person and the thing; or in other words the 
intention of exercising the power of excluding others and 
dealing with it at pleasure on behalf of the person having it. 
It must be noted however that legal possession does not 
necessarily mean possession rightful in its origin. As Holland 
puts it “ it simply imports that the corporeal fact of capacity 
to exclude others from an object is coupled with the mental 
fact of intention either to keep it in his custody, a servant 
on behalf of a master (representative), or to keep it as claim¬ 
ing through one, e, g,, borrower, lessee (derivative) or as 
against the whole world To put briefly as the Romans say, 
there should be (z) corpus^ (it) animus* Equity courts give 
this relief for, as said in Roman Civil Law Digest, the protec¬ 
tion of possession is the foundation of the great bundle of 
rii^ts known as ownership 
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Immoveable property. See note to next section. 

Manner of recovering possession prescribed by 
the C. P. C.—^The general rule for recovery of possession of 
property by him who has a right to its possession is to bring 
a suit in ordinary course; the decree then follows and it 
is executed in the manner provided in^O. r. 35^ Civil 
Procedure Code. Possession is to be delivered over to the 
party to whom it has been adjudged or to such person as he 
appoints to receive delivery on his behalf and if need be, by 
removing any person bound by the decree who refuses to 
vacate the property. When the property is in the occupancy 
of a tenant or a person entitled to occupy it and not bound 
by the decree to relinquish the occupancy* delivery is under 
O. 21, r. 36 to be made by affixing a copy of the warrant in a 
conspicuous place on the property and proclaiming to the 
occupant by beat of drum, or otherwise, the substance of the 
decree. 


9. Suit by person dispossessed of immoveable 
property .—If any person i s dispo ssessed without his 
consent of nnmoveable property otherwise than in 
due course of law, he or any person claiming through 
him may, by suit [ instituted within six months from 
the date of dispossession], recover possession there-j 


of, JftBtFitliStaadiBg ^X,otj!iftj: JtiUfi 


Nothing in this section shall bar any person 
from suing to establish his title to such property 
and to recover possession thereof. 


ijg^^suit under this section s^}l 

lfe.»eal^a.U Ji?-iromani.„ o^er. or„ decree 
pass^ in any suit instituted under this section, nor 

apLanjrigyi^jy' 9jUPX»l!m.;^£SL^^ .Is 
^owed. 

NOTES. 


Ob)ect of this Section~This is discussed by good many 
Judges in many a reported case. We shall here deal with a 
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brief summary of the dicta with the view of each High Court 
distinctly. 

Bombay, —It has been observed by Sargent^ C. “that 
the object of S. 9 of the Specific Relief Act is to discourage 
people from taking the Law into their own hands howev.|r: 
good their title may be *\ The Indian Legislature by this 
sectionJbas provided for the summary removal of any one who 
dispossesses another, whether preaceably or otherwise than 
by due course of law.* 

Madras, —In a very early case' Holloway and Innes^ JJ. 
observed that this section is intended, not to abridge any 
rights possessed by a plaintiff but to give him the right, if 
dispossessed otherwise than by due course of law, to have his 
possession restored without reference to the title on which 
he holds, and that which the dispossessor asserts: and that 
the plain object is to discourage proceedings calculated to 
lead to serious breaches of the peace and to provide against 
the person who has taken the law into his own hands, deriving 
any benefit from the process. 

Calcutta :—As ruled in an early case\ this section puts 
a restraint on illegal dispossession by giving a special remedy 
to the party illegally dispossessed. In a later case' it has 
been said that the object in introducing this section into the 
Specific Relief Act was to provide a special summary remedy 
for that class of cases where a person in physical possession 
of property is forcibly dispossessed; and that it 
intended to provide that a person who is in constructive pos* 
session (by receipt of rents from tenants), and not in actual 
physical possession, could sue for recovering possession in 
case of discontinuance of payment of rent by them. 

Allahabad. —^As said by Edge. C. J. in a Full Bench 
case/ S. 9 was passed in order to prevent persons from ousting 

* Krtahnarav v. Vaaudev, 8 bom. 371. 

■ Bindu ▼. Naha, 15 Bom. 231. 

* Kunhi Karupan v. Changrachan AmhUf 2 M. H. C. 313. 

* Khajah v. Ktahan Sundar, 8 W. R. 389. 

^ Tarani Mohan v. Gangapraaad, 14 Csl. 640. 

^ Wait Ahmad V. Ajodkiai 13 All 668. 
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a man from possession except by the due process of law 
and it was intended that under that section a suit mi^ht be 
brought within six months and the person ousted be put into 
possession, no matter what title he had. It is a section the 
object of which is to drive persons who wanted to eject a 
person into the proper Court and prevent them from going 
with a high hand and ejecting such person. The section has 
nothing to do with a suit for possession on title. It is merely 
a section which enables a man to come into Court and be put 
back into possession if, although he had no title he was actually 
in possession, notwithstanding what title the other person may 
prove. It does not suggest that a person who had a posses¬ 
sory title should be compelled to bring his suit under that 
section or not at all. In the same case, observed 

that S. 9 only reproduces the rule which says that a person 
having a right to which wrong has been inflicted is entitled 
to come into Court and assert that right: what S. 9 intended 
to do is to provide a summary and speedy remedy through 
the medium of the Civil Court for the restoration of posses¬ 
sion to a party dispossessed by another, leaving them to 
fight out the question of their respective titles if they are so 
advised. The section is no more than a reproduction of 
the provision of the Koman Law by which the Proctor was 
entitled to restore possession to a person forcibly dispossessed 
of it. 

Thus the object is (z) To g i ve a speedy remedy, (ti) To 
g ive^ ^ec iai reme..dy. (z/V) To prevent breaches of peace, 
[iv] iPo^event the shifting of the burden of proof owing to 
dispossession. {Nelson) 

English Law—In India, even the rightful owner dis- 
possessing a person otherwise than in due course of law, may 
be sued under S. 9; but in England if one is wrongfully in 
possession and the rightful owner peacefully enters, he is no 
trespasser; he acquires possession which he can maintain 
against any one; but then the Koman Law did not allow a 
person to take the law into his own hands and to assume 
the advantages of possession ; and it is the equitable rule of 
Roman Law that is followed in S. 9, with this difference that 
the limitation here is six months instead of one year. This 
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form of action known as Possessory Aciion was known in 
Roman Law as an inter dictum de V7\^. The nature of these 
possessory actions has been put down by Blackstone to be to 
serve only to regain that possession, whereof the suitor or 
those through whom he claims have been unjustly deprived 
and that it decides nothing with respect to the right to 
property; it merely puts the demandant in the same state in 
which he was before the dispossession happened without 
prejudice to right of ownership. In England under early law 
a person dispossessed had 3 remedies under process of law, 
besides the extrajudicial remedy of the right of entry ; these 
were [a) writ of right {b) writ of entry {c) assize; assize was 
of 2 kinds (i) assize mort de ancestor^ i. when a rightful 
heir was kept out of possession because of some stranger 
having entered {ii) Assize Novel Disseissin, i, where the 
demandant himself had been turned out of possession. The 
remedy given in S. 9 of this Act is as said by West /. based 
upon the old English Assize of Novel Disseissin. 

Res-judicata—It must be noted that a dismissal of a 
suit by a Mamlatdar under the Mamlatdar's Courts Act Bom. 
Act, II of 1906, is no bar to a subsequent possessory suit on 
the same cause of action in a Civil Court under S. 9 of the 
Specific Relief Act. In one case the defendant relied upon 
an old case" where the contrary was laid down; but the Full 
Bench (per Jenkins^ C. J) refused to agree with the reason¬ 
ing in that case and held that there could be no res-judicata 
because the Mamlatdar's decision was not conclusive”. 

^ Essentials of a suit under S. 9—>AI 1 t ha t has to be 
determined is whether^ the plaintiff was 
Whether fejjiont^om„JKhsii,,fte 

;|jy|p;)^session occurred. It is not necessary that the plaintiff 
must have been in possession of the land for a particular time 
before the dispossession \ All that is necessary is that it must 
be proved that the plaintiff was in possession, that he was dis¬ 
possessed and that the suit has been brought within 6 months 

* Taylor ?. Call Bom. L. K. 95. 

^ Ramachandra v. Bhikhabhai 3 Bom. 477. 

* Ramachandra v. Naraaing 24 Bom. 251. 

* Jhchachannra Nag Doa v. Loah Mohan Baaaky 13 I. C. 541, 
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from the date of the dispossession. It is immaterial if the 
plaintiff was in possession, that such possession was without 
title. But t he plaintiff will have to prove juridical possession 
and not mere isolated acts of trespass. He must prove that 
be exercised acts which amounted to acts of dominion, the 
nature of which must vary with the nature of the property.' 

Features of a summary suit—There is a difference 
between an ordinary suit on a possessory title under Art. 142 
of the Limitation Act and a summary suit under this section.< 
In the former the Court awards the claim only when it finds 
that the plaintiffhad peaceable possession before dispossession 
and that the defendant had no title and is a wrongdoer, the 
plaintiffs' previous possession being in law sufficient proof of 
his title. In the latter the Court can only go into the question 
of'dispossession within 6 months before suit and cannot inquire 
into the defendant’s title.* 

Who can sue—This section is very wide ; Any person 
who has had juyidical or legal possession can pe under tt^|! 

A landlord can sue though his tenant has 
SjlSgS^it is said both can sue provided there is no conflict of 
interest between them; the landlord can sue either on account 
of his agent’s possession or on the ground of his interests in 
the land. The tenant can sue as being the agent of the land¬ 
lord or as being actually in possession ; this is because their 
possession is legally one. It is an established rule of law that 
the possession of the landlord is the possession of the tenant 
and vice versa,^ This principle is recognized by West^ in^ 
where it was said on a construction of the words " he or any 
person claiming through him may sue ’* that if the landlord 
sues in his possessory right he should sue in the tenant's name, 
and if be sued for injury to the reversion he could sue in his 
own name. The words “ any person ” should be noted. There 
is nothing to prevent the landlord from filing a suit for reco¬ 
vering possession even where exclusive possession is given to 

^ Eaj Krishna Parni v. Muktaram Das 7 Ind. Cas. 700. 

AH Pachu V. Bihi 5 Bom. L. R. 264. 

'* Orishchandra v. Bhagwan 

^ Varjivandas v. Mahomed 5 Bom. 220; Ratanlal Ghelabhai v, 
Jtupsang 53 Bom. 775. 
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the tenant. If the tenancy has terminated after the date of 
dispossession, the landlocd may sue under this section, as the 
only person affected is the landlord, the tenant’s interest 
having; terminated >vith the lease.' The decided cases how* 
ever lead to the inference that the section contemplates cases 
of dt facia and lef^al possession. The person who sues must 
have what the law understands by “ possession ; on these 
l^rounds it was held by U^csi, J., that physical detention or 
occupation of land if suddenly taken and not acquiesced in is 
not such a possession on which a possessory suit could be 
founded ; this is approved in a subsequent case.* The posses* 
sion as. observed by Melville ^ /./must be one founded in 
right, i. e, not mere recent possession. A trespasser cannot 
maintain a suit for as noted above he has never really been in 
possession ; his act of dominion not having been exclusive of 
the real owner, he cannot be said to have been in juridical 
possession. A servant or a mere custodian cannot suej. It 
musi be noted that though this section asks the Court to 
decide possession and not title, the Court can, however, as the 
decisions indicate, go incidentally into the question of title to 
determine whether the person alleging dispossession was in 
juridical possession as between the plaintiff and the defendant 
only ; or as Collet puts it when it is said that a plaintiff to 
succeed in a suit under S. 9 must have a juridical possession, 
it must be taken as meaning that he has such juridical posses¬ 
sion as against the true owner.” 

This section cannot be applied to a case where the 
plaintiff has himself let the defendant to hold possession, and 
the defendant has subsequently done acts indicating his inten¬ 
tion to interfere with the plaintiff’s ownership.' 

Illus.—K forcibly dispossesses B, of a piece of land and 
after some months' quiet enjoyment A is in his turn dispos¬ 
sessed by C. In this case A can sue C for he has a juridical 
possession as against him though as regards the true owner B, 
it is simply that of a trespasser; so for as C was concerned, A 
had a better title; A can succeed under S. 9. It must be 

^ Jagannath v. Rama Rayer 28 Mad. 238. 

^ Amirudin v. Mahomed Jamah 15 Bom. 685. 

^ Dadabhai v. Sub*Collector of Broach 7 H. H. C. 82. 

« Baldeo Dae v. Uangni Ram^ 1900 A« W. N. 7. 
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noted that when it is said that " a mere trespasser cannot 
lucceed in a suit under S. 9 '* it must be understood as mcao'l 
nfi that a person who is a mere trespasser as regards the t 
lefendants in the suit cannot succeed. 

Character of dispossession ,—the possession requir* 
id by the section is physical, it follows that the dispossession 
ihould also be physical; so if A tells B a tenant of C not to { 
)ay rent to C but to pay to D, it is not dispossession of C, and | 
cannot sue under S. 9.’ 

Immoveable property.—This term is not defined in 
his Act nor in the Contract Act; we therefore turn for the 
lefinition to the General Clauses Act. There it is defined to 
nclude landSt benefits to arise out of land and things attached i 
p t he earth or permanently fastened to anythin^ attach^Jp ^ 
Tbis meaning; is to be attached to the term unless 
here be something repugnant in the subject or contest (S. 2 
if this Act.) As will be seen from the discussion of the 
lifferent cases cited below, there is an irreconcilable cpniljigt 
^hat may be included in the term *^immoy- 
ble property as used in S. 9 of this Act. A suit for right 
0 collect rents is held to be within the section.* The real 
luestion on which there is a difference of opinion is whether 
bis term...for the purpose of S. 9 includes mere rights of 
injoyment of an incident of ownership e, right of ferry, 
ight of fishery in water on the soil of another, in other words 
whether it includes both corporeal and incorporeal property, 
r to put it still clearly...whether there is anything in the 
abject or context of S. 9 repugnant to this meaning (including 
icorporeal rights). 

The Bombay High Court has held that a private right of 
shery comes under the denomination of immoveable property. ^ 
iargent, C. J., observed Had it been the intention of the ^ 
legislature to exclude incorporeal rights we might expect 
hat it would have been done by express terms or by confining 
he operation of the section to tangible immoveable property.**” 

* Tarxni v, Oanga 14 Cai. 649. 

^ Imasi Filial v. Sivagnana 5 M. b. 95, 

»Bhundal v. Fandol 12 Bom. 221; Mangaldas v. Jewanram 23 
Bom. 673. 
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The Madras High Court holds the same view.' In this 
case the question was as regards a right of ferry. 

The Calcutta High Court' holds the contrary view; 
according to it the immoveable property intended to be dealt 
with by S. 9 is something of which actual physical possession 
can be given and taken; S. 9 does not contemplate the reco¬ 
very of a mere right.' The section is inapplicable to ease¬ 
ments.' 

Otherwise than In due course of law—The words 
" doe course of law ” are not equivalent to “ legally ”. This 
is the view taken by JevJtins, CJ., in Rudrappa's case', where 
it was held that to read the words “ due course of law ” in 
S. 9 as merely equivalent to the word “ legally ” is to deprive 
them of a force and significance which they carry on their 
very face. For a thing which is perfectly legal may still be by 
no means a thing done “in due course of law”; to enable 
this phrase to be predicated of it, it is essential speaking 
generally that the thing should have been submitted to the 
consideration and pronouncement of the law, and “the due 

22ai«e.SlJ22L^ "J"? 

has lyenjat^fesfeffjt 
for That is the primary and natural meaninfS of 

ftnephrase though it may be applied in a derived or secondary 
sense to other proceedings held under the direct authority of 
the law; in this sense it may be said for instance that revenue 
or taxes are collected in due course of law; but this latter use 
of the expression has clearly no bearing upon the words in the 
particular context in which they occur in S. 9 ; there they must 
be read in their primary sense as referring to the process and 
operation of law, invoked by the ordinary method of a civil 
suit. A reference to the following cases* will indicate that the 

^ Krishna v. Aktlanda 13 Mad. 54. 

^ Fadu Jhala v. Gour Mohun 19 Cal. 544 (F. B.), Natabai ▼. Kubir 
18 Cal. 80 ; Fuzlur Rahman v. Krishna Prasad 29 CaL 614. 

* Haro Dayal v. Kriato 17 W. R. 70. 

* Mangaldaa ▼. Jewanram 23 Boro. 673. 

* Rudrappa v. Naraatngarao 29 Bom. 213. 

^ Kholah V. Kiaen Sundara 8 W. R. 389; Satoto v. Woopankhan 
9 W. R. 423; Goavrdjan v. Harahen 9 W. R. 11; Waltahwan v. 
Ajudkia 13 All. 537. 
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ezprestioD "due course of law " was there interpreted as being 
in contrast with the acting of onefs own authority or acting 
without the intervention of the court. Dispossession in execu¬ 
tion of a decree obtained against a third party is in due course 
of law'. But a dispossession by legal process, which ought 
not to have been applied, is not one in due course of law*; so 
also if a tenant is dispossessed in execution of a decree against 
a landlord, it is not a dispossession otherwise than in due 
course of law* and so also is a dispossession in consequence of 
final order under S. 145, Criminal Procedure Code.* The 
right accrues to the plaintiff as soon as the possession is inter¬ 
fered with*. 

wKi a tenant holding; over after the 
expiry of the period of tenancy is dispossessed without his 
consent by the landlord, the tenant can sue under S. 9, for his 
eviction by the landlord proptio moiu is otherwise than in 
due course of law/ 


{it) A morti^agee who is dispossessed by his mortj^aicor 
forcibly can recover possession under S. 9; it is no defence (or 
the mortgagor in the summary proceedings to say that the 
mortgage was obtained by fraud of the mortgagee; he must 
bring a regular suit for the purpose/ 


Notwithstanding any other tltle.~The Court has not 
to look to any title other than the title by mere anterior 
possession; as we shall see below anterior possession is a 
strong evidence of title even in a regular suit; in a summary 
fsuit it is a complete title. In suits under section 9 of Sp. R. 

thgJg|ga^t^cannot/C.^ttheElainti^ 

;laSL§iiSMb« The person who has been 

dispossessed is entitled to a decree for possession if be brings 
his suit within six months of the date of dispossession, ''not¬ 
withstanding any other title that may be set up in such suit."” 


‘ Haran Chandra Pal v. Madan 
Mohan 15 C. W. N. 956. 

’ Boahanulla v. Hazir Mahmud 
18 L C. 727. 

* Kamini Sundari v. Sabed She^ 
ikh 14 C. W. K. 403. 


^ Jjeo Moore v, Manoranjan, 7 C. 
L. J. 547. 

^ Jomala v. Oanga, 30 All. 331. 

« 20 Bom. 213 ; 29 Bom. 213. 

^ Sayaji v. Bamjt^ 5 Bom. 446. 

^ Qanesh v. Daaao^ (1927) 25 A. 

T. .T B!;o 
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Title 18 no defence i n a suit under this section, but aflbrds a 
conclusive defence in other suits. 

This paragraph indirectly provides a saving clause and gives 
the remedy of the person who either fails to bring a suit under 
S. 9, or who having brought it has lost it. To put briefly, if 
the person dispossessed comes within six months, he has a 
simple remedy to allege possession and dispossession within 
six months; but if he fails to come up within the statutory 
period, be is driven to the proof of his title, and the mere fact 
of his anterior possession would not alone be conclusive of his 
title; though of course it may be a piece of good evidence in 
his favour. Then arises the vexed question '' what if the 
person who dispossesses him is a mere trespasser ? Can the 
person dispossessed rely on his anterior possession and sue 
for possession ? (After six months of dispossession) will 

he succeed if he is able to show his anterior possession or 
will he have to prove his own title ? In other words can 
he eject his dispossessor after six inpnths relying on his 
possession alone ? The authorities on the point are conflict¬ 
ing the Bombay, Madras and Allahabad High Courts on the 
one hand being of opinion that the existence of th ^sum- 
mary remedy in S. 9, did not deprive a person of the rigat he 
would have had under the English Law in an ejectment suit, 
on proof of prior possession alone; these courts adopt the 
principal of the English Law that possession is a good title 
against all the world except the person who can show a better 
title: and a person in peaceable possession of land has, as 
against everyone but the true owner, an interest capable of 
being, inherited devised or conveyed. In the privy council 
case of Ismail Ariff v. Mahomed Ghouse^ their Lordships 
held adopting the English Law on the subject that ** Lawful 
possession of land is sufficient evidence of right as owner, as 
against a person who has no title whatever, and who is a mere 
trespasser.” The Calcutta High Court on the other hand dis¬ 
tinguishing the Privy Council case has held that S. 9 barred a 
person from recovering possession on the mere ground of 
prior possession, unless the suit was brought within six months. 

' 20 Val 834 V. C. = 20 I. a7^ ' " 
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This difference of opinion is mainly due to the different inter¬ 
pretations put on the decision of the Privy Council in WtS€ 
V. Anieerunnissa\ We now turn to a sketch of the course of 
decisions of the various High Courts^ 

5 ^^ Bombay. —In Dadahbhai’s case" there is an obiicr dictum 
of Melvilley to the effect that “ as the law in India gives a 
person who is dispossesed of property, a remedy which he 
would not possess under the English Law, a plaintiff in a suit 
brought six months after his dispossession must recover by the 
strength of his own title and that if he does not choose to avail 
himself of the special remedy given by the legislature he has 
no claim to the advantages it would now secure to him.*' Then 
Wesiroppy concurring with Melville, in the previous 
case, observed that “ the law has fixed a period of limitation 
within which a party may recover possession without proof of 
title^ If he allows that period to lapse he must prove his 
title. The old case of Rayakrishna v. Bat Icha'^ seemed to 
lay down that a person could not recover on the mere title of 
possession except in a possessory suit. In Pemraj v. Nara* 
yan^ however, the Full Bench disagreeing with this last case 
held that possession is a good title against any one but the 
true owner and entitles the possessor to maintain ejectment 
against any person other than such owner who dispossesses 
Their Lordships considered the legal question of posses¬ 
sion having regard to the English cases.*' In a subsequent 
case* Sargenty C. and Kembaly dissented from Dada^ 
bhaVs case" and concurring in^ held that a plaintiff suing more 
than six months after the date of dispossession was entitled to 
rely on the possession previous to his dispossession as against 
a person who has no title* In this case the observations of 
Melville, J., in'* decided just after the Full Bench case of 
(6 Bom. 215) to the eff ect that —** I should have some 

' Wise V. Ameerunniasa L, R. 7 ® Jonea v. Smith 1 Hare 60 ; Doed 

I. A. 73, Hughly v. Dyebalt My. & Mailt 

* Dadabhai v. Sub-Collector of 346 ; Aahr v. Whilock L. B. I. 

Broach 7 B. H. C. R. 82. Q. B. 1. 

^ Luxmibai ▼. Nithal 9 B. H. C. 53. ^ Kriahnrao Qhotikar v. Vasudev 

^ 8. A. of 1872. 8 Bom. 371. 

* Pemraj v. Ndrayan 6 Bom 215. ® 7 B, H. 0. 382. 
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hesitation in accepting the conclusion of the Full Bench and 
that the case of' and* were not brought to the notice of the 
Full Bench " were cited, but C. held that the 

opinion of Mdvill^ was an obiter dictum and if it was not, 
they could not adopt it and that the Privy Council did not in 
L* R. 7 1 A., intend to lay down the contrary, and that the 
passages in their Lordship’s judgment should be understood 
as was done by the Calcutta High Court in.* 

Madras.^ln* the negative view was taken as in Dada^ 
bhafs case; but now it has been held" that it is an undoubted 
rule of law that a person who has been ousted by another who 
has no better right, is with reference to the person so ousting 
entitled to recover by virtue of the possession he had held 
before the ouster even though that possession was without any 
title, and that S. 9 cannot be held to take away any remedy 
available with reference to the well recognized doctrine, that 
possession in law is a substantive right or interest which exists 
and has legal incidents and advantages apart from the true 
owner’s title. In this case O' Farrell said the dictum of 
the P. C. in IVise v. Amirunnissa amounts to this that where 
a plaintiff in possession without a title seeks to recover posses¬ 
sion of which he has been forcibly deprived by a defendant 
having a good title, he can only do so under the provisions of 
S 9 of the Sp. R. Act; the contrary of this is however not true.’* 


Allahabad^^k Full Bench ( Mahmud^ 7., dissenting) of 
the Allahabad High Court has held that S. 9 docif llUOt 
a person who has been ousted by a trespasser from the^osse^- 
sion of immoveable property to which he has m^rejy apgssjpjh 
sory title from bringing a suit in ejectment on his possessory 


title after the lapse of six months from the date of disposses- 
^n.* Mahmud, in dissenting from the majority of the F. 
B. proceeded on the basis that Amirunnissa’s case’ was an 


authority for saying that whenever a possessory title is made 


^ Dadabhai B. H. Q. 82. 

‘ IVtsev. Amirunmsa L. R* 7 1. 
A. 73. 

* Eriaea v. Bani Mistery 9 Oal. 132. 
Kunhta V. Changara 2 Mad. H. 
0.313. 


^ Muatapha v. SanthapiUai 23 
Mad. 179. 

° Wall Ahmad Ehan ▼. Ajudhia 
Singh 13 All. 537. 

^ Wise T. Amirunnisaa ( ibid), 





CONFLICTING VIBIFS. 


39 


s. 9 ] 


the basis of a claim such as this and is brought after the lapse 
of six months, such a title is not to be listened to because 
there has been too much delay for relying upon such a title* 
The Full Bench case was followed by the same High Court ib 
a very recent case*. 


Calcuitaj-^Tht decisions of the Calcutta High Court on 
the subject are ^p^f^iyting . In earlier cases* and* the affirma¬ 
tive view was taken relying on an early case*—** tliat the 
plaintiff could so sue ; the illegal dispossession being establish¬ 
ed, the wrong doer should be called upon to prove his title; 
if he fails to do so, then the plaintiff is entitled to a decree, 
if on the other hand he succeeds, then and not till then, the 
plaintiff should be called upon to prove a better title. This 
view taken by Mr. Justice Dwarka Nath Hitter was endors¬ 
ed by Norris, who added—“ the special remedy provided 

by S. 9 did not affect or alter the general law on the 
subject.** In this case Prinsep, took the negative view 
relying upon old Bombay cases: but soon after* Garths 
C. following the course of decisions of that court held 
that the remedy by a possessory action provided by S. 9 
of the Sp. R. Act had not the effect of doing away with the 
English rule that possession is prima facie evidence of 
title. This course was disturbed by the contraiy view 

(a) Taken by Prinsep and O^Kineally^ //., in’ where 
Wise V. Amirunnissa was literally followed and held that 
“ where in a suit for the possession of the land, the plaintiff 
proved merely that he has been in possession of the disputed 
land at some time within 12 years previously to filing of the 
plaint, such evidence is not sufficient to throw upon the 
defendant the burden of proving bis title to the land." 

(£) And that taken by O^Kineally and Tottenham, JJ\, 
in* disapproving* viz,, that mere anterior possession would 
not prove title in an ejectment suit. 


' jRam Dayal v. Saraavathi (1927) 
49 All. 191. 

> Jadab Nath v. Eamaundra 7 W. 
K. 174. 

* Khoja Kiahenaunder 8 W. B. 

886 . 

^ Zanindar of Ramdnda'a caaa 
10M.L A.47. 


* Kama r, Khavas 5 Cal. L. B. 278. 

* Mohabir v. Mohabir, 7 Cal. 591. 
Debi Churan y. laaur Chandar^ 9 

CaL 39. 

^ Eriaza v. Bany Miatry, 9 CsL130« 
” Kaaoa Khovaa, 5 G. L. B. 278^ 
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i (e) And that taken by Pigot and Rampini, JJ., in' 
wherein thouf^h it was held following 9 Cal. 39 and 130 that 
mere previous possession will not entitle a plaintiff to a decree 
for possession except in a suit under S. 9 brought within six 
months. Pigot, J. observed that but for the rule that it was 
undesirable to disturb the recent cases. I should follow the 
contrary view, vis,, that possession is prima iacie evidence of 
title. The Privy Council Case of Ismail A? iff v. Mahomed 
Gkouse^ has been distinguished in Nisachand v. Kanchiram* 
where Bannerji and Rampini, JJ,, held that mere previous 
possession for any period short of the statutory period of 12 
years will not entitle a plaintiff to a decree for recovery of 
possession in a suit brought more than 6 months after a 
dispossession, even if the defendant could not establish any 
title to the disputed land. 


^ u yimary^ —The Privy Council" recognise the rule of 
English law that possession is good title against all but the 
true owner. It is not disputed that when a person is illegally 
dispossessed he can recover possession even against the true 
owner provided he brings his suit within six months from the 
date of dispossession. There is a conflict of decisions on the 
Question whether a person ille gally dis posses sed ca n recover 
possessi o n against a trespas ser if he ^ing^ h is suit afte r six 
immUis fr om the date of disp ossessi on on the strength m erely 
Of his previous possession without proving title. The Bombay/ 
Madras/ and Allahabad^ High Courts have held that I>rior 
possession is sufficient title as against the trespasser or jme 

' Purmeaher y. Bejoy Lall, 17 Cal. 256. 

^ lamail y. Mahomed^ 20 Cal. 834. 

^ Niaachand y. ILanchiram, 26 Cal. 579. 

^ Sunder y. Parhati, 16 I. A. 186. lamatl Ariff y. Mahomed Ghouae 
20 1. A. 99. 


* Pemraj v. Narayan, 6 Bom. 215 (F. B.); Kriahnatav y. Vaaudev^ 
8 Bom. 371 ; Oangaram y. Secretary of State, 20 Bom. 798; 
Hanmantrao y. Secretary of State, 25 Bom. 287; Bhagwanaingh 
V. Secretary of State, 10 Bom. L. U. 571. 

” Muatappa v. Santha Ptllai, 23 Mad. 179 ; Narayanrow y. Dha~ 
ramchar, 26 Mad. 514. 

^ Wali Ahamed y. Ajudhia Kandu, 13 All. 537 (F. B.); Gobind 
Prasad y. Mohan Lai, 24 All. 157. Umrao Singh y. Ramji Daa 
36 AIL 51. 
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Calcutta High Court has held that the 
plaintiff must prove title if he brings his suit more than six 
months after the date of dispossession, and mere previous 
possession for any period short of the statutory period of 
twelve years will not entitle him to a decree for recovery of 
possession even if the defendant could not establish any title 
\o the disputed land.’ It is submitted that th^ 
major ity of High Courts is .gonsQm^pce yfjtb the English; 


rule that a person in possession has a perfectly good title 

No appeal or Review.—j^^o^agggiljliesj^om^ 
passed in execution of a decree m a suit under this section . 
An application in execution proceedings is included in the term 
*' suit ” in this section\ There can be no review of a proceed¬ 
ing under this section ; but then an application for a rehearing 
under S. 108 of the C. P* Code is not barred by the last sub¬ 
clause to this section; a rehearing, on an ex-parte decree 
being set aside, is not a review*. Ordinarily the H. C. does 
not interfere in revision against an order under this section 
(or another remedy only by a suit is open to the aggrie^^e^ 

ia Wisipn in ajir^hcr! 


&iS^* 


I 


Mere error of law, e.g,, landlord cffonot sup 
for dispossession of the tenant, is a ground for revision*. 


Invalid defences—It may be noted that the following 
have been held not to be valid pleas in defence to a posses¬ 
sory action under S. 9. 

(t) That the Magistrate has made an order in favour of 
the defendant under S. 145, Cr. P. Code; this is because the 

^ Msa Chand v. Kahcharan^ 26 Cal. 579. 

^ (1907) A, C. Perry v. Cliaeold, 

Thomaa Scuaa v. Ouiam Moidean 26 Mad. 438 ; Kattialal Ghoaa v. 

JaHndra Nath Chai^ra 45 Cal 519. 

^ Kaidalal Ghoaa v. JaUndra Naik Chandra 45 Cal. 519 

^ Andrato y. Duroni 4 Mad. 217; Umarehand 12 W R. 229. 

* Ham JSaaan Daa y. Jaikiaaan Daa 33 All. 647 a 8 A. L. J. 791 
Earn Dayai v. Upandranath 17 C. W. N. 501. 

* SKyama Charan y. Mahomad AH 13 C. W. R 835ai 10 C. L. J. 30 
Bindu Baakini y. BrimaH Jahnavi 13 C. W. N. 303. 




THfi St^ECIFlC ftSUEF ACT. 


4 ® 


[ 8.9 


object of that section is not to restore possession but merely 
to maintain it whether it be rightful or not'. 

(ii) That the defendant has a better title provided the 
plaintiff’s possession is not that of a trespasser. 

{tit) That the defendant was acting as an agent of a 
third person*. 

{tv) That the plaintiff mortgagee got the mortgage from 
the defendant mortgagor by fraud.* 

{v) That the property in question forms a part only of 
a larger one." 

{vt) That the previous suit brought in a Mamlatdar’s 
Court for possession was dismissed.* 


Crops—If the person dispossessed, gets a decree for 
possession of his land, he is entitled to. any crops growing 
thereon, He can cut them®. He has a further right, viz., his 
decree for possession enables him to get a decree for mesne 
profits collected by the person while in wrongful adverse 
possession unless the defendant proves a better title’. 


Mesne profits—A claim for mesne profits cannot be 
joined with a claim for possess ion a nd the decree should be 
confined to directing delivery of possession and should not 
contain and award of mesne profits* for it is a relief depending 
on title. 


Effect of decree—A decree in a suit for possess ion is 

ct of a decree under S. 9 is that a person who is dispossess- 
otherwise than in due course of law is entitled to be rein¬ 
stated even if the defendant be a true owner or a person 
anthorised by or claiming under him. But a decree in such a 


^ Ckaitan Chunder v. Brojo 20 W. 

B. 12. 

‘ VBflivafidat v. Mahomed 5 Bom. 
208. 


” Bhirajdi v. Imambux 13 W. R. 
104. 

Eadhaehum v. Zamurordea 11 

W. B. 83 


^ ffoyolf V. Ramji 5 Bom. 486. 

* Umaehandta 12 W. H. 229. 

‘ EamaehandTB Martaii^a 24 
Bom. 251. 


Ma Ngwe Bwin v. ilfauTig Po 
Mainy (1927) 5 Ran. 123. 
Kdliaeh Chandra v. Qaiendra 
Naih 15 a L. J. 1. 
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soit will not have the force of res judicata on the question of 
title*. 

Pending suit—If a suit under this section is pending, a 
concurrent suit under S. 39 for cancellation of a deed of gift is 
not bad\ 

S. 145» Criminal Procedure CodCv compafed—‘Under 
S. 9 of this Act, the Civil Court is authorised to restore a party 
into possession if he has within the last 6 months been dis^ 
possessed without his consent, otherwise than by due course 
of law, where as the Criminal Court can only maintain a person 
in possession if he is found to be in such possession upon the 
date of institution of proceedings under S. 145, Cr. P. Code, 
or if he was in possession within 2 months antecedent to 
that date*. A Magistrate is not incompetent to proceed under 
S. 145, Cr. P. Code, with regard to properties which form the 
subject-matter of a pending suit under S. 9. Sp. R. Act'*, 

The existence of an order passed under S. 145 of the 
Code of Criminal Procedure is no bar to the institution of a 
suit under S. 9 of the Sp. R. Act for recovery of possession of 
the same land*. 

Distinction between Ss. 8 and 9-—S. 8 provides that 
a person^m^^^o the possession of specific immoveable 
property may recover it in the manner prescribed by Civil 
Procedure Code. suit for ejectm^puti^^ 

of title; w hile this section gives a summary remedy to a person 
wKo has been dispossessed of immoveable property, otherwise 
than in due course of law, for recovery of possession, without 
establishing title, provided that his suit is brought within 
6 months of the date of dispossession. The two sections give 
Iterative, renje4is?.an^ltex arg.^uti»^;s»^^ If a suit 
is brought under this section, no question as to title can be 
raised or determined. H e may bring a suit for possession on 

^ Narayanrow v. Dharamchar 26 Mad. 514. 

^ Jay Qopal Uuhsrji v. Ldbit Mokun 26 All. 239. 

^ Lolu Mohan v. OuraJ Chand 28 Cal. 709. 

^ Kuhon Lai Rai v. Brinaih Roy 36 OaL 370. 

^ Jwala V. Ganga Prasad 30 All. 331 *, U Kyaw La U Bksss 6 
Rao. 667. 


[s. 10 


44 THE SPECIFIC REUEF ACT. 


ibe basis of bis title under S. 8 But he cannot combine the 



Suit on title—If a plaintiff brines a suit for possession 
the basis of title and fails to establish it, he caniKtJLbe 


m 


PleadinES—A Court should, in all cases in which this 
section applies, give effect to its provisions whether that is 
expressly pleaded or not. 


(i) Possession of moveable property. 

10. Recovery of specific moveable property —A 
person entitled to th e possession of specific move- 
able property may recover the same m the manner 
Erescribed by the Code of Civil Procecfi»re« 

Explanation i. —A trustee may sue under this 
section for the possession of property to the bene¬ 
ficial interest in which the person for whom he is 
trustee is entitled. 

Explanation 2 .—A special or temp ora r y right 
|to the present posseS818'n""8f btoper'fV' is' s utfacie^ 
[to support a suit uhder^ttiis*s^fibn. 

ILLUSTRATIONS. 

(а) A bequeaths land to B for his life, with remainder to C. A 
lies. B enters on the land, but C, without B’s consent, obtains posses* 
non of the title deeds, B may recover them from C. 

(б) A pledges certain jewels to B to secure a loan. B disposes of 
them before he is entitled to do so. A without having paid or tendered 
(he amount of the loan, sues B for possession of the jewels. The suit 
ihonld be dismissed, as A is not entitled to their possession, whatever 
right he may have to secure their safe custody. 

(c) A receives a letter addressed to him by B. B gets back the 
etter without A*s consent. A has such a property therein as entitles 
aim to recover it from B. 

(d) A deposits books and papers for safe custody with B. B looses 
them and C finds them, but refuses to deliver them to B when deman* 
ded. B may recover them from C, subject to C's right, if any, under 
^6. 168 of the Contract Act, 1872. 


Lachman Sham CAt»m, 33 All. 174. 
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(e) A, a warehouse-keeper, is oharged with the delivery' of oer* 
tain goods to Z, which B takes out of A’s possession. A may sue B for 
the goods. 

NOTES. 

The object of the section—This section provides the 
means whereby a person entitled to the possession of speciBc 
moveable property may obtain possession thereof. It embodies 
the English Common Law doctrine of detinue, but the relief 
had by this form of action was not quite perfect anci complete 
as could be had in equity. The relief sought by the plaintiff is 
the speci&c recovery of chattels wrongfully detained from the 
person entitled to the possession though of course the prayer 
for damages for wrongful detention, may be added. T he ^ist of 

and it is immaterlSTwhether 
the defendant originally obtained the goods by lawful means or 
otherwise. The wrong complained of is the detention. ILis 
^nouch if the plaintiff is entitled to immediate possession. 
There is no cause of action t^uejinde|^^unles8 there is a 
wrongful detention one adverse to the pjaintiff, so as to prevent 
^ from b^injg in po^pe^sigri of thc^m f there must havej)-een a 
Remand bv the plaintiff and a refusal by the defendant. 

The plaintiff must be entitled to the possession of the 
property—The wording of the section read with the two 
explanations makes it clear what kind of title to possession is 
necessary to enable a person to sue ; the plaintiff need not be 

ii m wl WH i M i W iNwn . Mtm* . ' 

the full owner: he can come ander S, 10 if he is entitled to 

(to the extent of the 
beneficial interest in which the person for whom he is a trustee 
is entitled), or is having a merely special or temporary right to 
the present possession thereof. He can sue under S. 10 though 
the goods may never have been taken out of his possession. 
For an analysis of the "right to possession ” attention is drawn, 
to Williams on "personal property” and Pollock on " Posses¬ 
sion.” A person may be entitled to possession either because 
of his (i) ownership or (li) independently of ownership because 
of a temporary or special right, e, g,, as a trustee, bailee, 
pawnee, &c. This appears from the illustrations to this section 
which are discussed in detail below; these special rights may 
arise either by an act of the owner, e, g,, a bailment or lien, 
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or may ariso independently of it, e, in the case of a finder of 
lost goods, who has a right to keep them, against all except the 
true owner. In the case of a simple bailment though the legal 
possession is with the bailee, the bailor (owner) has a right to 
possession of the same, as against third persons but in case of 
pawn or hire which is another species of bailment, the bailor 
has no right to possession which is during the continuance of 
the bailment vested in the pawnee or the hirer and it is he 
alone who can sue under S. 10; so also in the case of a lien, 
the right to possession of the owner, is temporarily vested in 
the lienor. 

Property must be specific—The section speaks of 
recovery of specific goods; they inust^^^^beasce^ 

must be capable of being seized 
land deliveredupT^h^winning partythe nature of the 
l&ing must continue to be the same. S. 10 does not therefore 
apply if the relief is sought in respect of a sum of money or a 
quantity of gain, unless they be specifically distinguished 
from other property of the same kind, by being placed in 
definite bags. 

Moveable Property—This term means property of 
every description except immoveable property; for definition 
of this latter term...see supra. 

Recover—The form of relief given by S. 10 is applicable 
jonjir where the property itself is recoverable j the relief given 
fs limited to the delivery of tfie goods : this section does not 
apply if the property has from any cause ceased to be recover¬ 
able and the relief sought is damages for trespass only, as in 
case of loss or misappropriation. 

The manner prescribed by the C. P. Code—^The 
decree is in the form given in 0.20, r. 10 of the Code...** When 
the suit is for moveable property—if the decree be for the deli¬ 
very of such property, it shall also state the amount of money 
to be paid as an alternative if delivery cannot be bad This 
decree is executed in the mode prescribed in O. 21, r. 31 
** (u) by the seizure, if practicable, of the moveable, or share 

^ Fadu Jhala v. Qour hiohun Jhala 19 Csl, 556 (F. B.); Murargwa 
y. Jatheram 22 Mad. 478. 
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dnd by fhe deltyery thereof to the party to whom it has been 
adjudfied or (i) by the imprisonment of the judj^ment^debtor 
or by attaching his property or (c) by both imprisonment and 
attachment if necessary. Though the decree states the amount 
of money to be paid as an alternative if delivery cannot be had* 
yet the defendant has not, as he has in England the option to 
pay damages and retain the goods; this is clear from the 
wording of the rule relating to the enforcement of such a 
decree* 

Illusiratian {a)^^Tiile deeds,^TYii» is based on Lord 
Buck hurst’s case". It is resorted to when a person being^ 
entitled to custody of title deeds claims actual delivery of 
these; the title deeds referred to are unexceptionable ones; 
if they are void or voidable the plaintiff can have relied under 
S. 35 or 39 of this Act (rescission or cancellation). This 
forms a part of equity jurisdiction for the remedy at law is 
defective. The person who has the legal estate is generally 
entitled to the custody of the deeds; if the plaintiff has only 
an equitable estate the trustee would be entitled to it for the 
benefit of all the persons intere8ted\ It is often said *' the 
right to title deeds follows the right to the land ” in the case 
of co-parceners, one may keep them with him with the con¬ 
sent of others; if a suit is pending, the court may determine 
who is to have custody of the deeds pending the litigation; 
A Court of equity in giving delivery of deeds to a person can 
impose terms upon him, i. e., compel him to do equity if he 
seeks equity. A Court of equity sometimes helps a person 
though he is not entitled to possession of the title deeds: 
this is when there is danger of loss of the deeds in the custody 
of the person in possession and the claimant has a near interesi 
therein. This can be done even by an injunction*. 

Illustration (3)—This is based on Donald Vy 
Suckling^, It relates to bailments. The illustration indicates 
a case where an owner is not necessarily entitled to the im¬ 
mediate possession of the goods bailed: No doubt bailee is 
responsible for his wrongful disposal; but then bailor cannol 

' Donald v. Suckling L. R. 1 Q. 
B. 585. 


1 Oo. Rep. 2 N. 8. 10. 

^ Dunoomhe v. Mayor 8 Yes. 320. 

^ Laathec v. Lcathas 5 Ch. D. 221. 
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900 under S. 10 for he cannot be said to be entitled to im¬ 
mediate possession till the amount due is tendered. 

Illustration (^)—An addressee is really the 
person entitled to immediate possession and so he can sue 
even the writer under S. 10, though, it may be that the pro¬ 
perty in the letter may be the sender’s ;^wbo has his own 
reciprocal rights against the addressee:' 

Illustration {d)^Finders of -Ss. 168-170 of 

the Indian Contract Act lay down the rules as to rights and 
liabilities of a finder of goods; he has indeed his rights to 
compensation and even lien; but subject to this the owner has 
a right to immediate possession which he can enforce under 
S. 10. 

Illustration ie)-^Warehouse~keeper»~This speaks of a 
case where a person has a special or temporary right to im¬ 
mediate possession not coupled with absolute ownership; 
there are cases where there is a special right to immediate 
possession though active possession may have been voluntarily 
parted with or where there has never yet been actual posses¬ 
sion. 


11. Liability of person in possession^ not as 
owner^ to deliver to Person entitled to immediate 

( . • _ Min), ill'll ww 

j j;>owwfQ«.~ Any person having the possession or 
controfoTa particular article ot moveable property, 
of which he is not the owner, may be compelled 
specincairv to deliver it t o the person entitled to 
the immeJiate possessio in any of the following 
cases:— 


» (a) when the thing claimed is held by the de- 

pendant as the a^ent or trustee of toe claimant: 


U>) when compensation in money would not 

the loss of 

the thing claimed ; 

(c) when it woul(^ 

cemmike.Ae|ual,, daff^^ By itsloss; 


* Oiivvr V. Olivvr 3 h. J. C- P. *. 
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(</) when the possession of the thing claimed 
has been wrongfully transferred from the claimant* 

ILLUSTRATIONS. 

Of clause (a). A proceedin*? to Europe, leaves his furniture in 
charge of B as his agent during his absence. B without A’s authority* 
pledges the furniture to C, and^jjgjknomujl^^ B has no right to 
pledge the furniture, advertieeB"1t*?Sr"sa!e^ 0 may be compelled to 
deliver the furniture to A, for he holds it as A*b trustee. 

Of clause (b). Z has got possession of an belonging to A's 
family ; and of which A is the proper oustodian^Z may be compelled 
to deliver the idol to A. 

Of clause (c). A is entitled to a picture by a dead painter and a 
pair of rare China vases B has possession of them. The articles are 
of too special a character to bear an ascertainable market>value. £ may 
be compelled to deliver them to A. 


NOTES. 

Scope«"«The object of this section is to provide a special 
remedy for a case where a person not bein^; the owner of a 
particular specific moveable keeps possession thereof as against 
a person entitled to immediate possession, where he occupies 
a particular position, e. g., as agent or trustee of the plaintiff, 
or if the possession is wrongfully acquired, or if pecuniary 
compensation cannot be calculated or would not afford 
adequate relief. 


Difference between S. 10 and S. 11—Under S. 10 the 
felief given is in the ordinary course prescribed by the C, P. 
Coqe, the decree being framed under O. 20, r. 10 and execu¬ 
ted under O. 21, r. 31. Under S. 10, a person entitled to the 
specific moveable property, jgg y sue for possession of the ^ame j 
ternative for compensation. Under S. 11 


mm 


e particular 

Sbveable; ah owner cannot b^ucd^mereas under S 10, as 
ippears from the illustrations to that section, a person having 
I temporary or special right to possession can proceed against 
the owner of that article; again the means of enfor^g 
Imims under' the 2 aectiony differ; the court can bring a 
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Itreater amount of coercion af^ainst the defendant to force Its 
decree under S. 11 than it can in case of a decree under S. 10. 

Clause (/?).—The illustration to this clause is based on 
the leading English case on the point.’ Even in England 
since early times relief is given by means of a decree for 
specific delivery when the defendant standing in a Bduciary 
relation to the plainti£f has obtained possession by abuse of 
his powers : The relief is given though the article may have 
no peculiar value. 

Clause (^).—^The illustration in the case of North v. G. 
N. 5. Ry. Co' and the rule is deduced from Pusey v. 
Pusey' Ordinarily in the case of a moveable, one can easily 
ascertain its intrinsic value and that sum is deemed a full 
compensation for it but it is a matter of common knowledge 
that articles of curiosity or antiquity and articles of family 
interest or those connected with events in family history, 
heirlooms, family idols, etc., cannot be represented by a sum 
of money to be given as damages ; the only recourse for a 
court of equity in such cases is to compel their actual delivery. 
Indeed the actual value may at times be easy of calculation ; 
but then that value would not be its real value to the family to 
whom it belongs. In Pusey v. Pusey the heir sued to recover 
a horn with an inscription thereon which for centuries had 
been the token by which the family estate was held and the 
special relief was given : As observed by Lord Ellenbrough^ 
in all cases where the object of the suit is not capable of 
compensation by damages it would be strange if the law of 
this country did not afford any remedy. It would be great 
injustice if an individual cannot have his property without 
being liable to the estimate of people who have not his feeling 
upon it." The ground of jurisdiction is the same as that upon 
which the specific performance of an agreement is enforced, 
viz.^ that the specific thing is the object and damages will not 
afford an adequate compensation.^ 

Clause (r).—This clause covers cases where the article 
is such that no two men would value it at the same price, i. 

‘ Wood V. Bowclifle^ 2 Phillis 382. * Fells v. Read, 3 Ves. 7J. 

* North V. G. N Ry. Co.^ 2 Giff 64. ^ Duke of Summerset v. Cookson^ 

' Pusey 7. Puseyt 1. L. C. 890. L. G. 892. 
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it i$ well nij^h impossible to estimate the real damage, as in 
case of articles of curious workmanship. Duke of summerset 
V. Cooks on ^ is the leading case on the point. The illustration 
is based on Falckv. Gray'" but then specific delivery will not 
be ordered if the value has been agreed upon.^ 

Clause (^).—-In cases falling under this class it is not 
necessary that the article must have a particular intrinsic 
value nor that the defendant should be in fiduciary relations 
with the plaintiff; the question is as to the way in which the 
plaintiff* lost possession of the article; all that is necessary is 
that the possession must have been transferred wrongfully by 
a tort under such circumstances that no property therein 
could pass. The fact that the defendant had no notice of the 
tort is immaterial: this is analogous to the relief given under 
S. 9 as to immoveables. If a landlord takes from his tenant 
his farmstock in violation of the terms of his contract he would 
have to restore the same to him®. 

Having possession—In order to entitle the plaintiff to 
obtain delivery of specific moveable property, it is necessary 
that he should allege and prove that the defendant is in 
possession \ 


CHAPTER IL 

Of the Specific Performance of Contracts. 


The scope and purpose of this Chapter—^This will be 
best understood by the following extract from the statement 
of objects and reasons of the Bill. 

It attempts to codify the English Law on the object of 
specific performance with the following modifications 


6. Subject to the negative rules afterwards set forth in 
this Chapter the Bill empowers the Courts to decree specific 


performance of any agreement when the parties have expressly 
agreed in writing that specific performance thereof may be 


' Falck V. Oray 4 Drew 653. 

3 Douling v. Bekjaman 2 J.& H.544. 
• Nutbraun v. Thormion 10 Vesey, 
15 ^. 


^ Jaldu Venkatasubba Rao y. Tko 
Asiatic Steam Navigation Co. 
(1916) 39 Mad. 10 (F. B.) 
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required by either of them or that damages shall not be consi> 
4ered 2K)€<mate relief. This novel provision taken from the N. 
Y. code is one of the means by which the bill proposes to 
extend a useful jurisdiction, one peculiarly adapted to India 
where the alternative relief for a breach of contract, viz.^ 
damai;es, is owing to the poverty of the bulk of the population 
and the difficulty of executing money decrees, often so utterly 
nugatory. 

7. In England it has more than once been ruled that the 
Court of Chancery will not compel specific performance of a 
continuous duty extending over many years. The Bill renders 
this doctrine more precise by declaring that an agreement the 
performance of which necessarily involves performance of con¬ 
tinuous duties over a longer period than 5 years from its date 
shall not be specifically enforced; whether this is the best 
limit of time will be a point for consideration before the bill 
is passed. (Under the Act the limit is 3 years.). 

8. With regard to specific performance of contracts to 
execute buildings or to cultivate lands the Bill is intended to 
express the present law. 

9. The rules as to when a contract for the sale of a 
married woman’s estate will be specifically enforced are in 
England excessively complicated. The Bill makes no distinc¬ 
tion in her case and thus recognizes the principle embodied in 
S. 4 of Indian Succession Act and Act III of 1874. ( Married 
Woman’s Property Act.). 

11. The absence in India of any enactment resembling 
the Statute of Frauds, Ss. 1, 3, 4, 17 renders it unnecessary to 
embody in the Bill the intricate rules of the Court of Chancery 
as to when a parol agreement relating to land will and when it 
will not be specifically enforced. 

12. It seems impossible to elicit a consistent doctrine 
from the English decisions as to the rights of a purchaser or 
lessee to specific performance with abatement or compensation 
when the title of the persons agreeing to sell—or lease is 
defective. The bill lays down that only in one case can such 
relief be granted, where the part of the agreement which 
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ma$t be left unperformed bears only a small proportion to the 
whole in value and admits of compensation in money. This 
will relieve the Courts from the exercise of a duty which in 
many cases must be more a matter of guess than of judicial 
discretion. 

13. The right to enforce a contract specifically may in 
England be lost by delay in resorting to the Court and a large 
mass of cases exist relating to this doctrine. The Bill contains 
no rules on the subject, for in India tlie provisions of the Limi¬ 
tation Act that suits for Specific Performance must be brought 
within 3 years from the date on which the plaintiff has notice 
that performance is refused, renders the doctrine of laches in¬ 
applicable to this kind of litigation. 

14. It seems to be erroneously supposed by some of the 
moffusil judges that when a contract is proved the grant of a 
decree for specific performance is a matter of course ; care 
has been taken in this chapter to show distinctly that the 
grant of such decrees is purely within the sound discretion of 
the Court. 

15. As in this country all remedies on an agreement can' 
be granted by one and the same Court it is conceived that only 
one suit should lie on account of its non-performance. It has 
on this account been provided in S. 29 that if a suit for specific 
performance is dismissed, no other suit shall be brought on 
the same agreement." 


Contract—^'Phis chanter applies only if the agreement 

gadgr S, liLlndan .C.ontract.AcL S. 4{a) of thisTct clearly 
says that nothing in this Act shall be deemed to give any right 
to relief in respect of any agreement which is not a contract. 
All void agreements are excluded from this relief of specific 
performance ; the primary question tlierefore, for the Court in 
every case is, whether the agreement in question is a contract 
or not} The chapter presupposes that the agreement is 
between persons competent to enter into it and is with their 
free consent and founded upon consideration that is not unlaw¬ 
ful ; contracts that are merely voidable are not excluded from 
the operation of the chapter, but then the party entitled to 
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avoid it, must have elected to treat it as a valid contract. A 
person emerging from a state of disability can take up and 
carry on transactions commenced while he was under disabU 
lity in such a way as to bind himself as to the whole.' The 
Legislature requires that there must always be a contract 
before the Court; it must be complete.* 

Unregistered document—Part Performance—It has 
already been noted under S. 4 that no relief can be given so 
as to affect the operation of the Registration Act. In England 
a Court of Equity is allowed to decree specific performance 
in spite of the Statute of Frauds (which requires a writing in 
certain cases), e, where contract is partly performed by the 
plaintiff, or if the agreement could not be put into writing 
because of the defendant's fraud, or if it would be against 
conscience to insist on the want of writing as a bar to relief, 
etc. On similar principles it has been held by the Judicial 
Committee in Mahomed Musa v. Aghore Kumar GanguW 
that when a document requiring registration was not registered, 
the defect of want of registration was cured by the acting 
and conduct of the parties who for more than 30 years had 
acted upon it; in this case a compromise agreement requiring 
registration was not registered but all the parties bad treated 
the compromise as binding on them and acted upon its terms. 
It was held that the defects in the form were cured b^ the 
»uct of the i)arhes^continuSlIyacTrnijuponJ^^ 

[Tneir Lordships referred to Maddison v. Aldersorir and quot* 
ed with approval the observations of the Lord Chancellor “the 
matter has advanced beyond the stage of mere contract; and 
the equities which arise out of the stage which it has reached 
cannot be administered unless the contract is regarded." 

Specific performance In case of land outside Juris* 
diction— A court of equity in England can decree specific 
performance in cases of land outside its jurisdiction if both the 
parties to the agreement are resident within its jurisdiction on 

^ Oragcoi. V. TJioi AdityVl Cal. ^ HahomedH'may.Aghon Kumar 
223 (P. C.). Oangujijkl Cal., 801; 421 A. I. 

• Kdtlash Chunder v. Tartni ‘ (1883) 8 A. C. *467. 

Uohun 10 Cal. 588; Mayaran y. 
fragdut, 5 All. 44. 

J A J 
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the maxim that equity acts in personem : But courts in 
India , it must be noted, will not give such a de cree (but th en 
even m India a court can pass a money decree in sucn cases j, 

A in Calcutta agreed to sell to B certain lands situated 
outside the original jurisdiction of the High Court; A failed 
to perform the contract ; on a suit by B it was held 
that the suit was a suit for land'* and so the court had nO 
jurisdiction to try the same under Cl. 12 of the Letters Patent*: 
But the case would be different if A the vendor were to bring 
a suit for specific performance of the contract and to recover 
the agreed price for in that case the suit would not be a suit 
for land.^ 

Under S. 16 of the Civil Procedure Code which section 
applies to all courts except the Chartered High Courts, (the 
extent of the jurisdiction of the Chartered High Courts of 
Calcutta, Madras, Bombay, Allahabad, Lahore, Patna and 
Rangoon is defined by the Royal Charters under which they 
were established. See Cl. 12 of the Charter of the Calcutta, 
Madras and Bombay High Courts for their jurisdiction on the 
Original Side) suits for the recovery of immoveable property 
must be instituted in the court within the local limits of whose 
jurisdiction the property is situated. 


Specific performance of a contract by a minor-* 

Specific performance of a contract entered into by a minor—a 
question of considerable importance and interest may be dealt 
with at this stage. It is now clear after the decision of the 
Judicial Committee in Mohori Bihi v. Dkurmodas Ghose* 
that a minor's contract is void ; ^ yn ce ^ 


In Mir Sarwarjan v. Fakhruddin^, a guardian of a 
minor*s estate entered into a contract for the purchase of 
certain immoveable property on the minor’s behalf; on a suit 


^ Shrinath v. Kalidas, 5 CbI 82. 

^ Land Mortgage Bank, 19 Cal.358. 
’ Nagendra Math, 49 Cal 670; 
For what is a ** suit for land ” 
•00 tho repent Full Benob oaep 


of Hatimbhai v F, E, Dinshaio 
29 Horn. L. K. 498. 

* Mohori Bibi, 30 Cal. 539 (P.C.). 

^ Mir Sarwarjan v. Fakhruddin^ 
39 C4 232. 
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by the minor it was held by the Judicial Committee that it ms 
not within the competence, either of the manager of the 
minor’s estate or of the guardian of the minor, to bind the 
minor or the minor’s estate by a contract for the purchase of 
immoveable property; that as the minor was not bound by the 
contract, there was no mutuality ; and that consequently the 
minor could not obtain specific performance of the contract. 

The case however would be different if the guardian of the 
ininor is competent to enter into the particular gontr^ atf ffl 
behalf of the minor. A certified guardian of a minor (whose 
powers airTgcive^^ by the Guardian and Wards Act) entered 
into a contract for the sale of certain immoveable property of 
the minor with the sanction of the couit; on the defendant’s 
failure to pay the purchase price and complete the sale, the 
property was sold by auction at less than the covenanted price; 
it was contended relying on the Privy Council case of Mir 
Sarwarjan v. Fakhruddin that the plaintiff could not make 
a valid contract for sale of the immoveable property on behalf 
of the minor : Ife High Court such a 

contract is valid and a suit for damages for breach of the 
contract will he on behalf of the minor. 

ilriiflMiTr-n ti*.T*. n# r 

Specific performance can be of executory contracts^ 
The expression 'specific performance,* as applied to suits 
known by that name, presupposes an executory as distinct 
from an executed agreement, something remaining to be done 
such as the execution of a deed or a conveyance, in order to 
put the parties in the position relative to each other, in which 
by the preliminary agreement they were intended to be put.' ^ 

The court will not decree a suit for specific performance 
of an agreement, if it finds that at the date of suit the plaintiff 
cannot complete the agreement by doing what remained to be 
done by him under it. 

Though when a contract is alleged to be contained in 
letters the whole correspondence should be looked at, yet if 
once a definite offer has been made and accepted without 

* Jaiindra N’ath v Shrimat Jeyer^ (P. C,) 18 Bom L. R. 509; 
Woolverampton arid WaUall Eailway Co^ v. London and North 
Western Railway Oa* 16 433» 439. relied upon. 
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qualification and it appears that the letters of offer and accept^ 
smce contain all the terms agreed on between the parties at 
the date of acceptance, the complete contract then arrived at, 
cannot be affected by subsequent negotiation* When once it 
is shown that there is a complete contract, further negotiations 
between the parties cannot without the consent of both, get 
rid of the contract already arrived at.' 

Contents—This chapter (Ss. 12-30) covers the following 
topics 

(0 Which contracts can and cannot be enforced at the 

discretion of the Court (Ss. 12, 21, 22). 

[ii) When specific performance of a part can be had 

(Ss. 14, 15, 16. 17). 

{tit) Who can and cannot enforce Sp. P. (Ss. 23 , 24, 35). 

[iv) Against whom Sp. P. can or cannot be had (Ss. 27, 28). 

{v) Misscellaneous. 

(a) Effect of destruction of subject-matter after 
agreement (S-13), 

(^) Rights of a Vendee against Vendor with 
imperfect title (S. 18). 

(c) Liquidation of damages no bar (S. 20). 

(d) Remedies Sp. P. and damages (Ss. 19 & 29). 

(a) Contracts which may he specifically 
enforced. 

12. Case fin which specific performance en¬ 
forceable. —Except as otherwise provided in this 
chapter, the specific performance, of any contract 
may in the 


(<z) when the act agreed to be done is in the 
performance, wholly or partly, 



' PsfTir V. SuffiMs MmxM (1916) 2 Ch. D. p. 187. 
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(f) when the act agreed to be done is such that 
becuniaiw compensation for its non-performance 
afford relief; or 


(</) when it is probable that pecuniary coinpen- 
s ation cannot b e got for the non-performance of 
tSe^act agreed toUeTone. 


Explanation .—Unless and until the contrary is 
proved the court shall pre s ume that the breach of a 
contractToTrahsferTmtnoVeable property canhoM^^ 




relieved b\ 


ihaf the ore acn ot^ contract to 
property can he tFusl'eTie'v^. 


in money and 
VransiloFmoveable 


ILLUSTRATIONS. 

OJ^olause (a). [A^olds certain st^k in trust for B. A wrongfi^lly 
dispoies of the stock. /The law creatdTan obligation on/A to renore 
th^anie quantity (^stock to B and m may enforce sn^cific penorm- 
a^e of this oblivion]. This illustration is repealed where^fer the 
andian Trusts AqA II of 1882 is in lerce. 

Of clause (b). A agrees to buy, and B agrees to sell, a picture by a 
dead painter and two rare China vases. A may compel B specifically 
to perform this contract for there is no standard for ascertaining the 
actual damage which would be caused by its non-performance. 

Of clause (c). A contracts with B to sell him a house for Rs. 1,000, 
B is entitled to a decree directing A to convey the house to him on 
paying the purchase money. 

In consideration of being released from certain obligations imposed 
on it by its Act of incorporation, a Railway Company contracts with Z 
to make an archway through their Railway to connect lands of Z 
severed by the Railway to construct a road between certain specified 
points, to pay a certain annual sum towards the maintenance of this 
road and also to construct a siding and a wharf as specified in the 
contract; Z is entitled to have this contract specifically enforced for 
his interest in its performance cannot be adequately compensated for 
by money ; and the court may appoint a proper person to superintend 
the construction of the archway, road siding and wharf. 

A contracts to sell and B contracts to buy, a certain number of 
Railway shares of a particular description. A refuses to complete 
[the sale; B may compel A specifically to perform this agreement for 
the shares are limited in number and not always to be had in the 
jnarket, and their possession carries with it the status of a share-holder, 
which cannot otherwise be procured* 
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A contracts with B to paint a picture for B who agreea to pay there** 
for Rb. 1.000; the picture is painted. B is entitled to have it delivered 
to him on payment or tender of the Rs. 1,000. 

Of clause (d). A transfers without endorsement, but for valuable 
fbonsideration a promissory note to B. A becomes insolvent and C is 
appointed his assignee. B may compel C to endorse the note for C has 
succeeded to A's liabilities and a decree for pecuniary compensation for 
not endorsing the note would be fruitless. 

NOTES. 

Contracts—We have seen already that this chapter 
applies only to ai^reements which are complete contracts but 
not to those that are void. The section presumes the exis* 
tence of a contract in law. 

Relief is discretionary with the court—»It is not im- 
perative upon a court to decree specific performance of a con¬ 
tract merely because the case falls within any of the 4 clauses 
of S. 12 ; even then as the section says, it may be granted dS. 
the discretion of the court; S. 22 should be read with this. It 
says “ the jurisdiction to decree specific performance is discre¬ 
tionary and the court is not bound to grant such relief merely 
because it is lawful to do so; but the discretion of the court 
is not arbitrary but sound and reasonable guided by judicial 
principles and capable of correction by a court of appeal.*' 
For further detail, see notes to S. 22. If none of the 4 grounds 
stated in S. 12 be established, a court cannot decree specific 
performance. 

Trust —Clause a trust is constituted, be it ex¬ 

press, implied or constructive, a court of equity would at the 
sqit of a beneficiary enforce its specific performance; that 
relief is given by this clause. The court would enforce trust 
not only against those who are rightfully possessed of trust 
property as trustees but also against all those who come into 
possession of the property bound by the trust with notice of 
the trust.* It should be noted that the specific enforcing of 
trust is different from specific performance as used in a 
strict sense ; the latter term ordinarily denotes that jurisdic¬ 
tion which the court exercises in respect of executory con* 
tracts as contrasted with executed ones; again, ordinarily it is 


' AmMsf V. Bud 14 Bsav. ^4. 
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an alternate remedy, but in case of trusts it is the only re¬ 
medy. The discussion on this point here is now to a larf^e 
extent academical for the Indian Trusts Act of 1882 has re¬ 
pealed the illustration to this clause, wherever that Act applies. 
The illustration is taken from Forrest v. Elwes.^ The benefi¬ 
ciary has the option either to have the stock replaced or the 
money produced by it with interest, but he cannot insist 
upon repuipiant claims. For details see Story*s Equity Juris¬ 
prudence. 

No standard for ascertaining dam —Cl. (^). The 
clause differs from cl. (r) below, just as els. (6) and (e) to S. 11 
differ from each other. As Story puts it, the ground of the 
rule is the utter uncertainty of any calculation of damages as 
they must in such cases be in a great measure conjectural: 
The clause covers cases where the subject-matter is so ftpigusJ 
ithat it would be impossible to say what it would fetch in th^ 
market. The illustration is based upon Falck v. Gray,^ which 
was a case of a contract to sell two ancient jars. 

The agreement to retire from business can be specifically enforced.^ 
Where an agreement was that partnership book was on disoiution of the 
partnership to be the property of one partner and others were to have a 
copy of it, the agreement as to copy was specifically enforced ^ So 
also were the agreement was to sell several specified stones in old 
Westminster Bridge when it was pulled down.'' And where the 
agreement was as to the artists' picture painted by himself the picture 
having its peculiar value to the plaintiff.^ So also where the agree¬ 
ment was by a partner not to carry on the same trade with other per¬ 
son in a certain place.'^ As also where the contract was for the sale 
of 800 tons of iron to be paid for by instalments; this was on the ground 
<«that profits depended on future events and so calculation would proceed 
, on pure conjecture. This decision is adversely criticised by Mr. Fry,'* 

Damages would not afford adequate relief Cl.(^).The 
explanation to the section should be read with this clause : It 
refers to this clause. It lays down an important rule—a pre^ 
sumption for the guidance of a court of Equity :—The expla¬ 
nation does not proceed on any distinction between real and 

^ Jbrrssf v. Elwes, 4 Vesey 497. ^ Drawing v. Bekjamen 2 J. 

‘ Falck V. Qray 3 Drew 461, & H. 544. 

^ dray v. Smith 43 Ch. D. 208. ^ Kmhl. v. Kean 6 Bim. 333. 

Lingen v. Simeon^ 1 S. & S. 300. ’’ Adderley v. Dieon, 1 8. & S, 

* Thom V. Comtaiitionere of Worka 607. 

23 Beav. 490. 
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personal property. The true ground for the relief of specific 
performance is the need of it to afford an adequate remedy; 
ordinarily each plot of land as Story says, has to the pur*^ 
chaser some peculiar and special value by reason of its position 
or quality or the use he intends to make of it for which 
damages would not be a true satisfaction, while it is other¬ 
wise on a sale of stock or goods as with the damages he may 
ordinarily purchase the same quantity of the like stock of 
goods: But then it should be noted that the explanation 
does not lay down a rule of law; the presumption* is not 
conclusive; it is rebuttable but since, it is an obligatory one 
the onus of proving the contrary is on the other side; no relief 
will be given unless the remedy is mutual and reciprocal. To 
put briefly the common law rule is that money is the measure 
of every loss; but in the case of land damages afford no true 
compensation and do not attain the desired object which they 
d|o in case of moveables; hence the jurisdiction exercised by 
a court of Equity in the first case. The exceptional cases 
where breach of a contract for the transfer of immoveable 
property can be adequately compensated for by damages are 
given in S. 21. 

The first illustration relates to the ordinary case of sale 
of immoveables; the 2nd is based on Storerv, G. W, Ry, 
Co,,^ this also relates to land ; the 3rd relates to moveables 
where as we have seen specific performance is the exception 
and not the rule ; it is the case of Adderley v. Dixon* where 
distinction was drawn between ordinary stock which can be 
bad at any time in the market and Ry. shares which being 
limited in number cannot always be had. 

(a) Contract specifically enforced e. gr., a contract for the sale 
of debts proved in bankruptcy where an assignment of the debts has 
not been already executed, for the dividends eventually payable out of 
his estate are purely conjectural'^, a contract to pay the plaintiff a 
certain annual sum for his life and also a certain other sum by way of 
Royalty on a certain measure of a particular article to be manufac¬ 
tured by the defendant during the life of the plaintiff’ or contract for 

‘ Batnji Putel v Bao Kishoresingh ^ Adderley v. Dixon 1 & S. 607, 

(1929) 60 C. L, J, 198. (P. C.) * Boll v. Clegge 1 Bro. P. C. 140. 

Btorer v. G. W. By, Co, 2 Y. & ® Withy v. Cattle 1 S. & IS. 174. 

C. N. R. 48. 
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the Bale of an annuitjr payable out of the dividends of 8too)c\ or 00 a- 
traqt for the sale of the good will of a traded or a contract for a lease 
or its renewal^ or a contract relating to land Buppoaed to contain coal 
or valuable minerals/ 

(6) Not specifically enforced contract for Bale of Btook\ for 
building and repair/ 

Pecuniary compensation cannot be got—-This clause 
cases of coi®tracts for personal acts an^ ^PJOcejptJjpjgg, 
e. g.^ to renew a lease ; to invest money in lands and settle 
on another ; to settle boundaries on neighbouring estates; not 
to cut down trees; to endorse a bill; to charge an annuity on 
land. 


13. Contract of which the subject has partially 
ceased to Notwithstanding anything contain¬ 

ed in S. 56 of the Indian Contract Ac t, a co ntract 
is not wholly impossible of performaiic’^T^psTa 
portion of Its subject>niatter, existing at its date. 
has ce ased to exist at the time of the peifonnyice. 


*•« f W*«W"V ♦wwxvtc n 


ILLUSTRATIONS. 


(а) A contracts to sell a house to B for a lakh of Rupees. The 
lay after the contract is made, the house is destroyed by a cyclone. 
B msy be compelled to perform his part of the contract by paying the 
lurohase money. 

(б) In consideration of a sum of money payable by B, A con¬ 
tracts to grant an annuity to B for B's life. The day after the contract 
has been made, B is thrown from his horse and killed ; B's representa¬ 
tive may be compelled to pay the purchase money. 


NOTES. 

S. 56. Indian Contract Act—contract to do an act 
which after the contract is made becomes impossible, or by 
reason of some event which the promisor could not prevent, 
unlawful, becomes void when the act becomes impossible or 
unlawful: According to Indian Law an initial or subsequent 
impossibility makes a contract void; of course in case of 

* Bryton v. Whitehead i S & S. 74. * New Buhhoom Coal Co* v. Bala^ 

^ Furnival v. Carew 3 Atk. 83. ram 5 Cal. 175. 

® Duncutt V. Albrecht 12 Sim. 189. ® Cude v. Rutter, 

’’ City of Ziondon ^,Naeh 3 Atk $11. 
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inbsequent impossibility if the impossibility was known or 
could with reasonable diligence have been known to the pro«> 
miser, the promisor has to make compensation to the promisee. 

Reason of this Rule—The select committee that was in 
charge of the Sp. Relief Bill in 1874 said the following while, 
introducing this section : ** We have inserted a clause provid¬ 
ing that notwithstanding anything contained in S. 56 I. C. Act 
a contract is not wholly impossible of performance because 
a portion of its subject-matter existing at its date has ceased 
to exist at the time of the performance; the illustrations 
appended to this new clause will sufficiently show its propriety”. 

The object and scope of S. 13—The object of S. 13 is 
to explain the bearing of a general rule as that in S. 56 I. C. 
Act upon a suit for specific performance ; Ch. 2 of the Specific 
Relief Act dealing with contracts does not lay down any rule 
of substantive law as to the validity or otherwise of a contract; 
it simply refers to the general law of contracts laid down in 
the I. C. Act so far as it bears upon the relief of specific 
performance. As Story puts it, this section recognizes the 
distinction, that if a man has performed so much of the agree¬ 
ment as that he is not in status quo^ and is in no default for 
not performing the residue, he shall have a Sp. performance 
of the agreement from the other party; whereas if he has done 
nothing to alter his position and the falling through of the 
agreement simply leaves him in status quo ante, then there is 
no equity to enforce Sp. performance : 

S. 13 of Sp. R. Act and S. 56 of I. C. Act are not con¬ 
flicting—From what is said above it is clear that there is no 
real conflict between the 2 sections: A perusal pari pasu of 
the sections indicate that S. 56 of the 1. C. Act includes also 
the case of an act becoming, after the contract is made, unlaw¬ 
ful and extends the rule in Taylor v. Caldwell to all kinds of 
impossibility; whereas S. 13 of the Sp. R. Act is limited to, 
where it has become impossible because part of the subject- 
matter has ceased to exist. S. 13 of the Sp. R. Act was not 
and is not meant to enable a person to call upon another to do 
an act which he is not competent to do or to do an immoral 
act or one against public,policy LtSir. 13 presupposes thi^t ihe 
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i^^eement mu«t be a contract enforceable at lanr. S. 13 pnr> 
ports to deal nrith one species of impossibility only and to 
determine who is to bear the loss in case of destruction of 
portirm of the subject-matter; it suspends the operation of the 
general rule in S. 56 of the 1, C. Act and throws the l oss on 
thejegutable owner (and not the legal owner). The doctrine 
underlying it is, that the party making an unqualified promise 
must stand by it. 


Effect of S. 13—As we have seen S. 13 throws the loss on 
the equitable owner. As to who is an equitable owner, depends 
as Fry puts it, on whether the contract, is completely made 
or not. If it has been, the person who has contracted to buy 
the pro perty is thejequitable owner; and it is he who bears 
subsequent loss and is entitled to all subsequent f^ains; in such 
a case subsequent events cannot determine the contract nor 
give either party a right to resist the specific performance 
thereof: but if it is not completed the owner of the property 

! AE._^_ 


|whp is contracting it. 


the vendor is the owner l^otfc 
bn law and equity. It may be noted that a contract cannot be 
said to be complete merely because it is signed. It all depends 
on the nature of the terms; if there is a condition, a contract 
is not complete till the conditions are performed. 


Illustrations—•The first illustration is the case of Paine 
r* Afellor '; it embodies the general rule we have discussed 
above, of equitable owner bearing the loss and reaping the 
fruits of subsequent events. The same principle would apply 
to a contract for share in a company which is afterwards 
wound up before shares are actually tran8ferred\ Of course 
in provinces where the Transfer of Property Act is in force 
this illustration cannot be applied ; S. 54 the Transfer of Pro¬ 
perty Act says that contract for sale of immoveable property 
does not of itself, create any interest in or charge upon such 
property and by S. 55 (5) (r) of the same Act the risk of 
accidental destruction is to be borne by the purchaser only 
when ownership passes to him; of course under the Transfer of 
Property Act S 55 ownersliip passes only on the execution 
and registration of a proper conveyance. 

’ Paine v. Mellor 6 Vesey 349. 

‘ Colee V. Briatoivee L. B. 6 Bq. 149 JEmmeraon'a L. B. 1 Cb* 433. 
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The second illustration is the case of MoriimOf 
Capper' it rests on the general principle by which that which 
is agreed to be done is considered as actually per(ormed« 
This is because the purchaser agreed to buy an interest of 
uncertain duration and he cannot complain that the conn 
tingency is unfavourable to him. 

14. Specific performance of part of contract 
where part unperformed is small. —Where a party 
to a contract is unable to perform the whole of his 
part of it, but the part which must be left unper- 
only a 

pfi'value, and admits of compensation in money, thei 
pDOrt may, at the suit of either party, direct the 
Specific performance of so much of the contract as 
lean be performed, ^ . ^w^rd. 90 ipft§pgation Jg. 
money for the deficiency. 

ILLUSTRATlONSa 

(a) A oontraots to Bell to B a piece of a land conBieting of 100 bigha0« 
it turns out that 98 bighas of the land belong to A and the two remain¬ 
ing bighas to a stranger who refuses to part with them. The two 
bighas are not necessary for the use or enjoyment of the 98 bigbae, nor 
BO important for such use or enjoyment that the loss of them may not 
be made good in money. A may be directed at the suit of B to convey 
to B the 98 bighas, and to make compensation to him for not conveying 
the two remaining bighas: or B may be directed at the suit of A, to 
pay to A on receiving the conveyance and poBsession of the land the 
stipulated purchase money, less a sum awarded as compensation for 
the deficiency. 

(b) In a contract for the sale and purchaee of a bouse and lands Ibr 
two lakhs of BupeeSf it is agreed that part of the fhrniture should be^ 
taken at a valuation. The court may direct specific performance of the 
contract, notwithstanding the parties are unable to agree as to the 
valuation of the furniture and may either have the furniture valued in 
the suit and include it in the decree for specific performance; or may 
confine its decree to the house. 


15. Specific performance of part of contract 
where part unperfaimed is /ar^«.~Where a party 
to a contract is unable to perform the whole of his 


5 


' UorUmuT V. Capper 1 Bro* C, C. 156, 
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part of it, and the part which must be left unper- 
formed .fiiims a co^ftrabk j^tioii o( -the. .gbole> 

gOT entitled to obtain a decre e for specifi c perior 
magd^^But the courrmayTat the suit of the otne] 
f>aHy, direct the party in default to perform, speci¬ 
fically so much of his part of the contract as he 

plaintjtolincjuhhes 
cu-and all right to 
Dr for the 

loss or damage sustained by him through the default 
of the defendant. 



ILLUSTRATIONS. 

(а) A contracts to sell to B apiece of land consisting of 100 bighas. 
It turns out that 50 bighas of the land belong to A and the other 50 
bighas to a stranger who refuses to part with them, A cannot obtain 
against B a decree for the specific performance of the contract but if 
B is willing to pay the price agreed upon and to take the 50 bighas 
which belong to A waiving all rights to compensation either for the 
deficiency or for loss sustained by him through A's neglect, or default 
B is entitled to a decree directing A to convey those 50 bighas to him 
on payment of the purchase money. 

(б) A contracts to sell to B an estate with a house and garden for a 
lakh of Rupees. The garden is important for enjoyment of the house. 
It turns out that A is unable to convey the garden. A cannot obtain a 
decree against B for the specific performance of the contract; but if B 
is willing to pay the price agreed upon and to take the estate and 
house without the garden waiving all rights to compensation either for 
the deficiency or for loss sustained by him through A’s neglect or 
default B is entitled to a decree directing A to convey the house to him 
on payment of the purchase money. 

NOTES. 

Reason of the rule— As has been observed by Fry J." 
a mere difference in quantity has never been held to be a bar 
to specific performance. The Court of Chancery always drew 
a distinction between the essential and non-essential terms of 
a contract and allowed incapacity to perform its non-essential 
terms to be made the subject of compensation. 


' Makenzie y. ffe$keth ii. R. 7 Ch. 
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Ss. 13, 14, 15 and 26 distIngui shedr-S. 13 relates 
tjw^ect of one party to a contract bem^ tot 
form his part owing to a particular reason, because of the part 
of the subject matter having ceased to exist: as we have seen 
the effect is that the other party is bound to perform his part 
of the contract, whereas Ss. 14 and 15 provide for a case 
where a person cannot perform a part of his contract owing 
to any reason whatever, and the effect as we shall see, de- 
pends upon the part unperformed bearing small or large 
proportion to the part performed, and upon its being compen¬ 
sable in money, and upon whether the suit is brought by 
the buyer or the seller S. 14 relates to a case where the 
part unperformed is small; but it is further necessary that 
the small part should admit of compensation in money; 
jaifeat .p.apc gae joj. sgec^fic ^p^rjgrnaanc^ 

to giving and taking compensation for the deficiency S. 15 
relates to a case whether either of the conditions men¬ 
tioned in S. 14 is wanting, either the part unperformed 
bears a large proportion to the part that can be performed or 
even if it be small, it does not admit of compensation in money; 


in such a case the vendor cannot claim specific performancCi 
but the buyer can have it, provided that he relinquishes all 
claim to further performance and all right to compensation; 
then again these Ss. 14 and 15 differ from S. 26; in both 
classes of cases, specific performance when carried out leads 
to a result diffeient from that provided in the contract, but 
they differ in this that whereas in cases under S. 26 the varia¬ 
tion is in the agreement itself, in cases under S. 14 it is in its 
application to the subject matter. 


Joint Hindu Family—-The section applies where a 
member of an undivided family agrees to sell part of the joint 
property in which he has only a share^. S 15 will apply only 
where the defendant has no interest in any portion of the 
property, agreed to be sold or is unable to convey such portion 
as in illus. {d)» Where D as managing member of an undivided 
family consisting of himself and two others entered into a 
contract to convey certain land to P, the other members not 
being parties to the contract, it was held in a suit by P against 


' Jntun Nogiah, 14 M. L. T. 199. 
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all the defendants, that D should be directed to convey the 
entire property without determining whether the sale by him 
would or would not bind the interests of other defendants in 
the property’. If an undivided father agree to sell the family 
property without the concurrence of his son the decree can 
be for specific performance of the contract for sale of the 
whole without determining whether the sale binds the son*. In 

• case of a contract for sale by defendants on their own behalf 
and as representing some who are minors, if it be found that 
the contract is indivisible and not binding on the minors, a 
decree cannot be passed compelling a conveyance of the 
interest of the minors as well, by the major defendants, but 
the plaintiff is entitled to take a conveyance by the major 
defendants, of all their interest in the properties for the pur¬ 
chase money agreed upon without abatement or compensation 
if he be so willing*. 

** The managing member of Joint Hindu family, who for 
purposes not binding upon the other co-parceners and without 
their concurrence, agrees to convey a specific item of joint 
family property, cannot “ perform ” his contract in its entirety 
and the case falls within this section. The purchaser in such 
a case cannot enforce specific performance of the entire 
contract. But courts will grant specific performance by a 
conveyance of the share which the vendor bad in the property 
at the date of the contract, if the purchaser elects to pay the 
entire consideration, and the share should be specified in the 
decree.”^ In this case, the former decisions in Kosuri Ram- 
raju, and Shrinivas Reddi were dissented from, and the 
decision in Nagiah v. Venkatarama was approved of. 

In Bengal where the parties are governed by the Mitak- 
shara law, no specific performance can be decreed in respect 
of a co-parcener*8 interest—The purchaser's remedy is by way 
of damage s. 

• Koauri Ramraju v. Jvalury Mad. 403 ; Nagiah v. A- Venka- 

Samalingam 26 Mad. 74. taratnat 37 Mad. 387. 

■ Srinivasa, 32 Mad. 320. * Boluaivami Aiyery, Lakaemana 

• Rami Reddi, 32 Mad.359; 20 Mad, Aiya 44 Mad. 605 (F. B.); Sita 

- J. .328; Qovinda Naiken^Sl Ram v, Balkiehen 6 Lahf 221> 
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Oamages-^A manager of a Joint Hindu family aHbo has 
agreed to sell immoveable property belonging to himself and 
the minor, members of the family is personally liable under 
S. 73 of L C. Act for damages for failure to perform the con* 
tract when it is found that it is not binding on the minors.' 

Even in a case falling within S. 15, the relief 
by way of a decree for specific performance is discretionary 
and will not be granted where there has been great delay and 
a consequent change of circumstance.* 


The 1st condition for specific performance of part 

possiblcri^^l^c have already seen the reason of this rule; it is 1 
also reiterated by Lord Thurlow'* as under. “ It is scarcely 
possible that there may not be some small mistake or inaccu¬ 
racy as that of lease represented to be for 21 years may be for 
20 and 9 months. Some of these little inconveniences that 
would defeat an action at law and yet lie so already in com¬ 
pensation that they ought not to prevent the execution of 
contract. The doctrine of equity is that the essence of the 
contract should be capable of performance." 


JlluH, —Ulus, (a) to S. 14 is based on Macqueen v. Farquachar ^; 
there a title could not be made to 6 acres out of a large estate and the 
6 acres were not material to the enjoyment of the rest. 


In Dyer v. Hargrave^ a farm was described as lying within a ring 
fence which does not so lie ; but the misdescription of the defect being 
a perfectly patent one known to the purchaser, specific performance 
was forced. 


In Colcraft v, Roebuck^ an estate of V 186 acres was described as 
freehold but as a matter of fact 2 out of these were held from year to 
year. In Malsey v. Granf the estate was sold free but was afterwards 
found subject to trifling incumbrance a small annual charge. In these 
oases defects were held to be non-essential so as to allow of the contract 
being specifically performed. 


' Adtkesavan Naidu v. M. V, 
Gurunatha Chetty 40 Mad. 338 
(F.B.). 

® Govinda huicker 37 Mad. 403. 

* Morllock ButUr 10 Ves. 305. 


* Macqueen v. Farquahar 11 Ves. 
467. 

' Dyer v. Hargrave 10 Ves. 505. 

« Colcraft V. Roebuck 1 Ves. 221. 
^ Malsey v. Grant 13 Ves. 37. 
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The 2nd condition is —That the part unperformed 
should admit of co mPensu iion in money.— 
that the same should admit of a fair and reasonable compensa¬ 
tion. It is a matter of common knowled^^e that almost all 
cases where the part which must be left unperformed bears 
only a small proportion to the whole in value, the non-pcr- 
formance of that part does admit of compensation in money ; 
it should be remembered that so far as a purchaser is con¬ 
cerned, his right strictly speaking is not one to compensation 
but to abatement of purchase money for so much as the 
quantity falls short of the representation. It is only where 
there is fraud or misrepresentation or where there is no path 
from which the amount can be fairly ascertained that the 
courts hold that the subject does not admit of compensation 
in money; but then the mere fact of difficulty in assessing 
damages or of a flourishing description is not enough. 

Those cases which do not admit of asbessment of compensation fall 
under S. 15. > 

Impossibility of substantial performance how de¬ 
termined—The question whether the part that cannot be 
performed is essential or not cannot be determined in the 
abstract; no hard and fast rule can be laid down ; it is a ques¬ 
tion of fact—depending upon the desire of the disappointed 
party at the date of the contract;— e.g., where estate described 
as being free from encumbrances is heavily incumbered or 
where a tenure proves to be substantially different from that 
described or where it has special value to the purchaser. It 
is needless to repeat here the effect if substantial performance 
is impossible—the party in default cannot enforce it at all and 
the other party can only insist on specific performance but 
that too only of so much of the contract as can be performed 
and provided he relinquishes all right to compensation and 
claim to further performance. Even if these conditions are 
satisfied the plaintiff cannot claim it as of right. The word 
“may*’ in S. 15 indicates that it is discretionary with the 
court to grant the relief; the discretion has of course to be 
exercised under S. 22. It is clear that if the part unperformed 

^ Johnson v. Smarts 2 Gif. 151; Magenis v. Fallon^ Moll. 511. 
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is substantial, it is almost necessarily one not admitting of 
compensation in money. 

Non-performance because of defect in tltl e~Syyjh a 
ca2£..wpij|tl <;p.me„uMer sgs^jhe defect is substantial and 
incurable; but the case maycome under S. 18 if the title 
though originally imperfect is capable of being made perfect 
subsequently. 

Non-performance of stipulation as to time~The last 
topic to be considered is as to how far a stipulation as to time 
is of the essence of the contract in Equity. The common law 
rule embodied in S. 55 of the Indian Contract Act is to this 
effect; if it was the intention of the patties that time should 
be of the essence of the contract, then the breach of the 
stipulation lenders the contract or so much of it as has not 
been performed voidable ; but if it was not the intention of 
the parties that time should be of the essence of the contract, 
the contract does not become voidable by the failure to do 
such thing at or before the specified time; but then the 
promisee js entitled to compensation from the purchaser for 
any loss occasioned to him by such failure ; in the first of 
these cases if the aggrieved party choose to accept performance 
at any other time lie may claim compensation on giving notice 
thereof at that time to the other party. This then is the rule of 
substantive law, but so far as the question of specific perform¬ 
ance in such cases, e , (where the clause as to time is not 
complied with) is concerned, the rule in S. 55, Indian Contract 
Act, is supplemented by these sections (14 and 15, of the 
Specific Relief Act): JfUme jyjot oJ^tlje jssence^M^^ 
tra^^S.,14.ap£!ies ; but if.it be of.«i£,,§gsgsce„9Uh.eaaS{;a£t^ 
the case would be governed bv S. 15. t. e., the promisee can, 
if he like, have specific performance even after the lapse of 
time subject to the limitation in the section; but the promisor 
cannot. It^is necessary at this stage to note as held in the 
leading equity case of Sefon v. Slade,^ that equity holds time 
to be prima facie non-essential and grants specific perform¬ 
ance of agreements after the time for their performance has 
passed, unless the parties have expressly treated it as of the 


$eion V. Sllade 1 W. fic T. 
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essence of the contract, or it necessarily follows from the 
nature and circumstances of the contract. Where the plaintiff 
afsreed to sell certain property to the defendants which was 
already in their possession, and the defendants paid up the full 
purchase money to the plaintiff but omitted to take from him 
a registered sale-deed and where after their right to enforce 
specific performance of the agreement to sell had become 
time-barred, the plaintiff sued, to recover possession of the 
property, it was held, dismissing the suit that the defendants 
were entitled to remain in possession against the plaintiff.' 

Defect In Quantity —In Pears v. SawharP the buyer purchased 
a plot of land for the purpose of carrying on his business as a whar¬ 
finger ; he could not get 2 bighas out of 100 ; but since the two formed 
frontage to the stream, specific performance as to rest was not 
allowed against the purchaser. In Perkins v. Eda^ seller agreed to 
pass a house and some acres of land but could not make title to a small 
strip between the house and the road, so that people in passing could 
look into the windows : specific performance against the buyer was 
refused. 

In Tata Industrial Bank Ltd* v. Evstomjee^ the defendants con¬ 
tracted to sell their property at Medows Street, Bombay, ior the sum 
of Rs. 7,41,000. It was stated by them in the letter of offer that the 
area of the land was, 1,482 sq. yards. Subsequently it was found that 
the area of the land amounted to 1,281 sq yards. The plaintiffs inform¬ 
ed the defendants that they desired to complete the purchase subject 
to a proportionate reduction in the purchase-money. The plaintiffs 
thereupon, sued the defendants for specific performance of the contract 
with compensation for the deficiency of 200 sq. yards. It was held 
that even if there had been failure on the part of the defendants to 
perform the whole of their part of the contract, the plaintiffs were 
not, under S. 14 of the Specific Relief Act, entitled to compensation 
in money for the deficiency, because the part left unperformed was 
one-seventh in area of the whole of the valuable site and it would be 
a misuse of the language to say that the part alleged to be unperform¬ 
ed bore only a small proportion to the whole in value ; it was also hold 
that the plaintiffs were entitled to specific performance under 8. 15 of 
this Act, only upon relinquishing all claim to further performance 
and all right to compensation either for the deficiency or for loss or 
damage sustained by them through the default of the defendants 
{Tata Industrial Bank Lid. v. Eustomjee with facts slightly altered). 

* Venkatesh Damodar v. Malta* ’ Perkins v. Eda 16 Beav. 193, 

ppa Bhimappa 46 Bom. 723. * 22 Bom. L. R. 849, 

* Pears v. Sawbart 7 Beav. 546, 
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Defect in Quality—Specific performance against the 
lessee was refused where the seller agreed to assign an original 
lease and could give only a sub-lease'; so was it in* where the 
buyer of an entirety in the estate was not compelled to take 
an undivided share thereof. 


Proviso to S, 15—^The proviso is applicable only when 
the buyer is the plaintiff: It seems to have been framed to 
meet a difficulty created by some English cases and to adjust 
equities between the buyer and the seller. The combined 


effect of the proviso to S. 15 and S. 14 is that the buyer cannot 
specific perXorp^„ 9 e wi^b cpmpensatioi^pgj^lg^fl 
9*1® where,the,seller e<iwmy,,|»ave enfo^gg^ 


compensatjoo i in all other 
aSrtbgjglthg utcompensatlgn 


Departure from English Law—The Indian Legislature 
has made a deliberate departure from English law in not 
allowing the purchaser a proportionate abatement in price for 
deficiency. The proviso only enables the purchaser to enforce 
specific performance under the named conditions, i. e,y on his 
relinquishing all claim to further performance all right to 
further compensation. 


16. Specific performance of independent part 
of contracL^Whtn a part of a contra ct ^ 

and 

stands on a separate and independent footing from 
another part of the same contract, which cannot or 
ought n 9 ,t to be specifically performed the couyt j 
may direct specific performance of the form er nart. i 

NOTES. 

Scope—S. 16 deals with cases where one part of a contract 
is severable because it stands on a separate and independent 
footing to the other and the performance of one part is either 
impossible or undesirable; in such a case one part can be 
specifically enforced although the other cannot be enforced; 
this section assumes that the parts of the contract are severa¬ 
ble and that the performance of one distinct part becomes 
either impossible or unlawful 


1 Madely Booth 2 De G. and S. 18. i * Att, Qml. r. Day 1 Ves. 218, 

6 
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Difference between S. 16 and Ss, 14 and 15—<111 Ss. 14 
and 15 it is the inability as to a part of the contract that is 
alone contemplatejj^iejgchj^the^^^^ 
it includes case where a part of the contract though it could ^ 
yet ought not, to be specifically performed ; to put briefly, it 
recognizes the distinction between divisible and indivisible 
illegal contracts. 

General rule of Equity— The general rule is laid down 
in S. 17 (7 ) which embodies the observations of Lord 

Romilly, viz.— ' As a general rule, the courts cannot specifi¬ 
cally perform the contract in piecemeal, but it must be per¬ 
formed in its entirety if performed at all—exception being in 
case where the contract is divisible parts of which are in 
themselves distinct wholes.*” So then in enforcing specific 
performance of a part as in S, 16, there is no departure from 
the general rule. 

Cannot or ought not be specifically performed—A 

contract cannot be specifically performed if it comes within 
any of the clauses of S. 21 ; but then even if it does not so 
fall, it ought not to be specifically enforced if it comes within 
els. (a) or (^) of S. 22 which vests the discretion in the court. 
The words * ought not’ are not limited to the ground of 
j illegality; they refer rather to the discretionary nature of the 
: jurisdiction. 

^ Decree under S, 16— The decree makes no reference 
to the other part of the contract which cannot or ought not to 
be performed; it is to be passed as if the part were a several 
contract by itself. 

; Question of divisibility of a contract— No set rule 
^can be laid^down to determine this; it depends on tEe parti¬ 
cular nature of each contract and the terms in which the 
agreement is couched; but certain rules of guidance are to be 
found in English cases. A contract for the sale of property 
in one lot is naturally indivisible” and if the sale is in distinct 
lots it is usually deemed divisible unless there is a subsequent 

^ Merchant's Trading Co, v. Bomer^ L. li. 12 Eq. 32. 

^ Dailey y,*Pullen, 3 Swi. 2S5. 
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agreement to the contrary effect, or one is dependent on the 
other. It is enough if an intention to separate the parts 
appears in the agreement. In case of executory contracts, 
the general rule applies very strictly. In case of a contract in 
the alternative, if the parts are mutually exclusive specific 
performance of a part can be enforced.’ A contract to sell 
two plots of land at a lump sum stipulating that be, the vendor 
had to make a marketable title and in case of failure to do so, 
he had to refund the purchaser’s deposit; there were no 
provisions in the contract as to the relative values of the two 
plots and there was no condition providing for the amount of 
compensation payable generally in the event of breach of the 
contract. The vendor eventually became unable to make a 
title to one of the plots. The High Court of Calcutta held 
that the case fell within S. 16 and allowed specific perform¬ 
ance of the part of the contract as regards the plot to which 
a marketable title could be given and directed an inquiry as 
regards the abatement of the price. On appeal to the Privy 
Council it was held that in the absence of adequate provisions 
in the contract as to the nature and relative values of the two 
plots, and the amount of compensation payable generally in 
the event of breach of the contract by either party there was 
no material enabling the Court to pronounce that there was, 
within the meaning of S. 16 of the Sp. R. Act a part of a 
contract which taken by itself could and ought to be specifi¬ 
cally performed” or "stood on a separate and independent 
footing from the other part of it,” and that, consequently, the 
court could not act on a mere surmise that, if opportunity 
were given for further inquiry, such material might be forth¬ 
coming and possibly might be found to be sufficient, nor could 
it make for the parties nor enforce upon them a contract 
which, in substance, they had not already made for themselves. 
In such circumstances specific performance of the contract 
could not be decreed.^ 

17. Bar in other cases of specific performance 
of part of Contract .—The court shall not direct the 
specific performance of a part of a contract except 

^ Green v. Law^ 22 Beav. 625. 

^ Orahottn v. Ktiehno.^ 27 Bom. L. B< 740 = 53 Cal. 335. 
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in cases coming under one or other of the three 
last preceding sections. 

NOTES. 

Object of the Section—^The object of the section, says 
Collett is to prevent that remodelling of contracts which has 
been sometimes carried to excess in English cases. S. 17 lays 
down the general principle that it is of the essence of specific 
performance that part only of an agreement ought not to be 
performed," except under special circumstances mentioned 
in sections 14, IS and 16. They embody the exceptions to 
the general rule and contain all the provisions as regards the 
specific performance of part of a contract. This section says 
that if specific performance of a part of a contract is to be had 
at all the case must fall within these sections. As observed 
by their Lordships of the Privy Council in Graham v. Kri^h^ 
nd^ "sections 14 to 17 inclusive of the Specific Relief Act, 
1877, are both positive and negative in their form. Taken 
together they constitute a complete code, within the terms of 
which relief of the character in question must be brought, if 
it is to be granted at all. Although assistance may be derived 
from a consideration of cases upon this branch of English 
jurisprudence, the language of the sections must ultimately 
prevail.” 

Specific performance of part of contract— The defen¬ 
dants obtained from the plaintiff in 1821 a lease of a plot of 
land measuring over 4 acres for a term of 99 years. The lease 
contained a covenant that the lease shall and may be renewed 
for a further term of 99 years upon such terms and conditions 
as shall be judged reasonable.” In 1914, the defendants trans¬ 
ferred their right in 3-34 acres of land to a club which sur¬ 
rendered their interest to the plaintiff on the efflux of the 
term. The defendants having claimed renewal of the lease for 
MO acres of land, in their possession, it was held, negativing 
the claim, that the covenant for renewal referred to the whole 
plot and was not op>erative for a part of the premises.” 

‘ Per Pontifix, J., in Cutts v. Brown, 6 Cal. 328. 

^ Graham v. Krishna^ 27 Bom. L. K.740. 

^ The Secretary of State for Indta v. Volkart Brothers (1928) 30 
Bom. L. B. 1578, 50 Mad. 595 (P. C.). 
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18. Purchaser's rights against vendor with 
imperfect title .—Where a person contracts to sell or 
let certain property, having only afl ,imPjBlifc 9 t, t^tl,<y 
thereto, the purchaser or lessee (except as other¬ 
wise provided by this chapter) has the following 
rights:— 

(a) if the vendor or lessor has subsequently to 
the sale or leas e acquired anv interest i n the pro¬ 
perty, the pure baser or Yes s^ el him to 

mak e go od the contract out'oRuen Inte rest'; 

(^I'^where the concurrence o f other persons is 
necessary to validate the t itle, and t hey are bo und 
at .the ,yen^j^ 

purchaser or lessee may compel him to procure 
such concurrence; 

where the vendor professes to sell unencum¬ 
bered property but the property is mortgaged for an 
amount not exceeding the purchase money, and the 
vendor has in fact only a right to redeem it, the 

fiurchiser majj;p.gipel him to redeem^ t„hg,m^flt^ 

and to obtain a conveyance from the mortgagee: 

«mwmwh •' R# nC 


(i/)''where the vendor or lessor sues for specific 
performance of the contract ^ ^nd the ^ s uit is ^i^nj uijss- 
ed on the ground of his imperfect tit le, t he 


any) 

; / _ _suit, and 

to a lieTlor”suc h deposit, int erest and cost j^og^^^ym 
interest of the vendor or~Tessor~in tj ie Ipropertv 
agreed to be sold or let. 


dant nas a right to a return of nis deposit n 
wihi interest tliereon, to Tiis* cVsfToT^ 


NOTES. 


Scope of the Section—^This section extends to this 
country the principle of English Law which allows subsequently 
acquired interests to feed the estoppel/ This section is limit¬ 
ed to cases in which the buyer or lessee sues the seller or 
lessor and the latter is at the time of the suit able to make a 
perfect title thou^ at the time of the contract he had only an 
imperfect title, or even none at all. 


^ Dali(.h(xnd v Biibhikanlal, 3 W. R, (F. 0 .} 734. 
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Property— This term is general and so the relief giv«n 
by S. 18 is not limited to immoveable property though it more 
usually applies to such. 

Except as otherwise provided—The effect of this 
exception is to make applicable to the “ cases mentioned in 
the section all the provisions of this Act which either preclude 
Or qualify the specific performance of contracts generally.” 

Difference between S. 15 and S. 18—Under S. 15 the 
defect is incurab le whereas under S. 18 the defect is a curable 
one in the manner specified; the purchaser can compel the 
vendor to cure the defect and complete the contract; the three 
clauses (a), (d) and (c) arc the illustrations—the different cir¬ 
cumstances, under which the vendor is enabled to perfect his 
imperfect title. 

Clause (a)—This clause is based on Sugden^s Vendor 
and Purchaser 297. “ If a man sell an estate to which he 
has no title and after the conveyance acquire the title, he will 
be compelled to convey it to the purchaser.” It is an un¬ 
deniable proposition that when a party enters into a contract 
without the power of performing that contract and subsequent¬ 
ly acquires the power of performing that contract, he is bound 
to do so.' The relief in S. 18 can be claimed not only against 
the vendor but also against party claiming under him (S. 27). 
This clause contemplates a particular means of obtaining the 
power to perfect the imperfect title, viz,^ subsequent acquisi¬ 
tion of any interest in the property.” * 

In Viraya v. Hanumanta^ the principle of English LaW was for 
the first time applied to cases in India. A 'was a member of an undi« 
vided family consisting of A, B his adoptive son and C bis Uncle; A 
without any family necessity sold certain land to D; B died. A made 
a gift of his property to his daughter-in-law £ ; D can compel A to 
make good of the lands sold to him. Where A contracted to sell an 
estate to B absolutely but at the time had only a contingent remainder 
in fee and the contingency then happened. A was called upon to con¬ 
vey the fee to B. 


^ Carve v. Mitchell^ 10 Jur. 90S. 

* Magniram v. Bakiibai, 14 Bom. 
L. R, 598. 


Viraya v« Hanumanta^ 14 Mad. 
459. 
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It may be noted that this principle of feeding the grant 
by estoppel ” has no application where the contract of assign¬ 
ment refers to property which has been expressly rendered 
inalienable by legislature.’ S. 6 of the Transfer of Property 
Act says the chance of an heir-apparent succeeding to an 
estate, the chance of a relation obtaining a legacy on the 
death of a kinsman or any other mere possibility of a like 
nature cannot be transferred.” Under the same section trans¬ 
fer of a mere spes sttccessionis is a nullity. 

Clause (b)—This clause applies only if the other persons 
are bound to convey at the vendor's request, i.e., that vendor 
must have a legal right to sue for its performance. This 
limitation which is equitable is not to be found in English 
Law; in India if that other person is not bound to do the act 
in question, there can be no specific performance; the pur¬ 
chaser would be left his ordinary remedy by damages against 
the seller who could not pass a complete title. 

Clause (c).—This clause assumes that the vendor has 
represented the property to be unencumbered; but if there is 
no such representation the maxim of caveat emptor applies; 
the purchaser would suffer if he neglects to have the seller’s 
title investigated. It is not necessary that the vendor must 
have made an express representation; the relief is awarded to 
the purchaser either if there is a false statement by the seller 
or there is silence on the part of the seller which is equivalent 
to speech, when contract is uberimaefidei (when he is bound 
to disclose). The relief under this clause is awarded when 
the transaction between the parties is still incomplete; if it is 
once complete the remedy of the purchaser would be for 
damages, for breach of the contract and not under this 
section. For the operation of this clause of the section there 
must be:—-(f) a contract of sale, (ff) the vendor must have the 
right to redeem the mortgage, (fff) the amount of the encum¬ 
brance should not exceed the purchase money. The purchaser 
of a mortgage decree free of encumbrances has a right to 
compel his vendor to pay off encumbrance upon the decree 
and make over the decree to him free of such encumbrances.* 

' Tilakdhaif v. KhedaidaU 25 C. W. N. 49. 

“ K'hein Das v. Agannala 9 C. VV. N. 174, 
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Clause' (d) —As we have seen the above three clauses 
deal with a case where a purchaser or lessee is the plaintiff; 
but if a suit for specific performance is brought by the vendor 
and it fails because of his not being able to perfect the title, 
the vendee has an additional relief given to him by this clause. 
The court does not simply dismiss the suit with costs, but 
proceeds to award to the defendant purchaser the special 
relief, a decree for return of his deposit with interest 

and his costs, and a lien for these all on the property agreed 
to be sold or let. The lien is of course limited to such 
interest as it may turn out that the plaintiff has in the pro¬ 
perty. Section 18 does not deprive the buyer of his ordinary 
Common Law remedy of suing for damages. 

Return of deposit —No invariable rule can be laid 
down in regard to the purchaser's right to return of deposit. 
Such a deposit is paid as a guarantee for the performance of 
the contract and where the contract goes off by the default of 
the purchaser, the vendor is entitled to retain the deposit.' 
Where the plaintiff agreed to purchase 500 bales of cotton 
from the defendants and to deposit Rs. 5 per bale as earnest 
money, and actually deposited more than half of the earnest 
money and thereafter repudiated the contract, it was held 
that the plaintiff was not entitled to recover the deposit.,^ A 
purchaser who has paid part of the purchase-money by way 
of deposit but who afterwards unjustifiably repudiates the 
contract of purchase or is guilty of any default by reason of 
which the sale is not carried out, is not entitled to recover 
the deposit from the vendor.** The /nere rejection of the 
purchaser’s claim for specific performance does not, by itself, 
deprive him of the equitable relief of insisting on a refund of 
the deposit paid by him as earnest money unless it can also 
be shown that there was a repudiation of the contract.** 
Where there is a clause in the contract providing for the 
forfeiture of deposit in the event of the contract not being 
performed, the parties would be bound by the terms of the 

^ Collins V. Slimson 11 Q.B. 0.142; All. 166 ; Btshan Chand v.Eadha 
Ibrahim v. Fletcher 21 Bom.827. Kishan Das 19 All. 489. 

^ Ro^han Lai v. The Delhi Cloth ' Balvanta v. Bna^ 23 Bom 66. 
and General Milh Co. Ltd., 33 ' 21 Bom. 160, 
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contract. Thus where the contract provided that the deposit 
was to be forfeited if there was any delay on the part of the 
purchaser, it was held that the purchaser was not entitled to 
a return of deposit.' In JFiowev, Smith* the purchaser did 
not pay the balance of his purchase money on the day stipu¬ 
lated, and he had been guilty of such delay and neglect in 
completing the purchase that he had lost all right to the 
specific performance of the contract in equity, and it was held 
that the purchaser having, failed to perform the contract 
within a reasonable time, had no right to a return of deposit. 

The dismissal of a purchaser’s suit for specific perfor¬ 
mance is no bar to a separate suit for a return of the deposit, 
but it is advisable that the right to specific performance of a 
contract or in the alternative to a return of the earnest money 
should be determined in one and the same suit and the 
plaintiff failing to obtain a decree for specific performance 
should not be driven to a separate suit to recover back his 
deposit." 


19. Power to award compensation in certain 
ifases .—Any person suing for the specific perfor- 



If in any such suit the court decides that 
specific performance ought not to be but 

that there is a contract between the parties which 
has been broken by the defendant, and that the 

It shall award him compensation accordingly. 

If in any such suit the court decides that 
specific performance ought to be granted but that 
it is not sujEfi cient to satisfy the justice of the case 
and that some compensation for*Treacn of the 
contract should also be made to the plaintiff, it 
shall award him such compensation accordingly. 

* NatesQ Aiyary, Appavu Pada- ^ 27 Ch, D. 89. 

yacht 38 Mad. 178. ’ Ibrahim v Fletcher 21 Bom. 859. 
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Compensation awarded under this section may 
be assessed in such manner as the court may direct. 

V Explanation .—The circumstance that the con-1 

Iract has become incapable of specific | >erforman^ 

llurisd iction conferred by the section. 

ILLUSTRATIONS. 

Of the second paragraph—A contracts to sell a hundred maunds 
of nee to B ; B brings a suit to compel A to perform the contract or to 
pay oompensatioD. The court is of opinion that A has made a valid 
contract and has broken it, without excuse, to the injury of B but that 
specific performance is not the proper remedy. It shall award to B 
such compensation as it deems just. 

Of the third paragraph—A contracts with B to sell him a house 
for Its. 1,000. The price to be paid and the possession given on the 1st 
January 1877. A fails to perform his part of the contract, and B brings 
his suit for specific performance and compensation which is decided in 
his favour on Ist January 1878. The decree may besides ordering 
specific perfprmance, award to B compensation for any loss which he 
has sustained by A*s refusal. 

Of the explanation— A, a purchaser, sues B, his vendor for specific 
performance of a contract for the sale of a patent. Before the hearing 
of the suit the patent expires. The Court may award A compensation 
for the non-performance of the contract, and may, if necessary, amend 
the plaint for that purpose. 

A sues for the specific performance of a resolution passed by the 
directors of a public company, under which he was entitled to have a 
certain number of shares allotted to him, and for compensation for the 
non-performance of the resolution. All the shares had been allotted 
before the institution of the suit. The Court may under this section, 
award A compensation for the non-performance. 

NOTES. 

Scope.—This section is confined only to parties to a suit 
for specific performance. S. 4 of the Act must be read along 
with this. ** Nothing in this Act except when it is expressly 
enacted to the contrary shall deprive any person of any right 
to relief other than specific performance which he may have 
under any contract.” The aggrieved party can sue for either 
remedy open to him : he can ask merely for specific perform¬ 
ance or damages or foi both; he comes under this section if 
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he asks for specific performancet and then, it must be noted 
that the bar of S. 29 applies, vis., that if suit for specific 
performance is dismissed, no fresh suit for damages can be 
brought thereafter in respect of that contract. 

In a suit to enforce a contract to place the plaintiff in 
possession of land and declare his right thereto the plaintiff 
may claim as an alternative for compensation against the 
defendant for his breach of the contract any premium paid to 
him by the plaintiff.' In this case it was held that suit to have 
a mokurari patta enforced as against one co-sharer granting it 
and the other co-sharers who repudiate it and in the alternative 
to have the salami paid for the mokurari patta returned, is in 
substance a suit to enforce a contract to place the plaintiff in 
possession of the land, and to declare his rights to it 

A lessor who was entitled to be put in possession and who could 
not obtain possession was allowed to sue either for specific performance 
or to get back his money.^ 

/ Rule of English Equity-—Formerly in England a suit 
for specific performance was not entertained at all except 
where the remedy at law by damages was inadequate, and if 
the suit was dismissed it was without prejudice to the other 
rights of the plaintiff. At last by Lord Cairns Act the Court 
of Equity was enabled to award damages in lieu of, or in 
addition to specific performance ; so now both in India and 
in England a plaintiff can, says Fry, come into the court and 
say, “ give me specific performance and with it give me dama¬ 
ges or in substitution for it give me damages, or if I am no^ 
entitled to specific performance, give me damages by reasoii 
of the breach of the agreement.” 

Damages In lieu of specific performance— This can 
be given in lieu of specific performance only where specific 
performance could have been given; it is only in case where 
the relief of specific performance should have been feasible 
and proper, but there are other circumstances which mduce 
a court to substitute damages in its place. ’ The first para¬ 
graph as we have already seen, applies to cases where a plaintiff 
has elected to proceed by way of a suit for specific performance. 

‘ Rajdhur v. Kalt Krishna, 8 Cal. ^ Lavery v. Purcell, 39 Ch. D. 619. 
* Minidut v^Campbell, 12 W.R.749. 



84 


THE SPECIFIC REUEF ACT. 


ts. 19 

Damages in the alternative— ^Although the plaintiff 
might not ask in his plaint in so many words for compensa¬ 
tion, yet if it be clear from the circumstances of the case that 
the plaintiff has in effect asked for compensation also in the 
alternative, it is competent to the court to give him a decree 
for money by way of compensation.' 

The Court may award damages, though no damages are 
asked for in the plaint. 

^ No damages where the plaintiff abandons his claim- 

The court’s opwer to give damages either additional or as an 
^alternative to specific performance does not exte nd to a cas e 
in which the plaintiff has debarred hims elf from claimi ng speci - 
Be performance. Thus when the plaintiff^abandons his claim 
IST’^speciBcperformance, the court has no power to award 
damages without a sufficient amendment of the plaint. The 
purchaser filed a suit on January 10, 1920, for the specific 
performance of a contract for the sale of immoveable property 
situated on Malabar Hill with claims for damages additional or 
alternative in terms of S. 19. It was contended by the defen¬ 
dant that there never had been any concluded contract for 
the sale of the property or if there had been any contract it 
had been entered into on behalf of the defendant by an agent 
without any authority. On March 19, 1924, nine months or 
more before the trial, the plaintiffs solicitors notified the 
defendant that th^cjplaintiff had dec ided to abandon hi s c laii^ 
for specific pe rform ance and that he would claim damages 
against the defendant for breach of contract to the extent of 
Rs. 7 lacs, Bcfoie the trial, the plaintiff did not make any 
application to amend his plaint, but on an objection being 
taken at the trial that the plaintiff could not maintain his new 
claim for damages the learned trial judge permitted the plain¬ 
tiff to amend his plaint so as to convert the suit into one for 
damages for breach of contract only. The trial court awarded 
damages to the plaintiff. The Appellate Court held that there 
was no contract binding on the defendant and reversed the 
decree. The Privy Council held that there was no concluded 
contract binding on the defendant and as the plaintiff by 

^ Sheo NearaJ, (1881) A. W. N. 22 , Krishna Aiyar v. Shamana^ 23 M. 

L.J 617. 
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his letter, in effect, intimated that he was no longer willing 
y ready to perform the contract on his p^t, the plair^irfhao 
not only "'tHoreby renounced, but as from that mop^^ 
disentitled himself to a decree for specific performance and 

^ - _r . 1 - -" iii - ii .. - I III! -- -— I -*■....- - - I .. 

that under S. 1 9 no power was left in the trial Court to award 
in the suit any damages.' 

Penalty clause —A stipulation for penalty for the non¬ 
performance of a contract to sell per sc docs not avoid a suit 
for specific performance.® 

Ought not to be granted—The second paragraph read 
with the illustration indicates that it applies to all cases where 
the specific performance cannot be had for any reason thou^ 
the suit be expressly framed for the purpose; the words 
“ ought not " should be read as including “ cannot ”; hence 
all cases covered by S. 22 would come under this para.® 


In awarding damages the court of equity applies the 
measure of damages appropriate to the particular kind of 
contract sued upon. 


Damages and specific performance—The paragraph"* 
differs from S. 14, in this that under S. 14, specific performance 
of a part Js , decreed with comR^nsaUpa 
d jJ ^ ^iij^ncy^; under S. 19 the court orders specific performance 
of the whole contract and orders damages for the breach of 
any incidental stipulation or for loss caused by the misconduct 
of the defendant. It should be noted that ^h ^ ^ p aragraph 
JStete performance wUh compensatipii^a.Court of 

Equity does not award specific performance with indemnity, 
for that would be doing inequity, leaving the door open to 
future litigation; specific performance with compensation 
brings the matter to a final settlement." 

Compensation—Measure of Damages.—In awarding 
damages the court of equity applies the measure of damages 
appropriate to the particular kind of contract sued upon. In 
a recent Bombay case" it was held that in a suit for specific 


> Mama v.Flora Sasson 

(1928) 30 Bom. L. K. 1242 = 52 

Makam Chanda 8 P. R. 15. 

^ WiUon V. B. Ry, Co, L. K. 8 


Ch. D. 279; ^oi4;6n v. I/yland, 
8 Ch. D. 588. 

Jacques v. Millar, 6 Ch. D. 153. 
Flora Saason v. Mama, 28 Bom. 
L. R. 126. 
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performance of a contract for sale of immoveable property or 
in the alternative for damages, the measure of damages, if 
there is a breach and specific performance is not decreed, is 
not necessarily the same as in a suit for damages for breach of 
contract.—'The court is to fix the amount of compensation by 
directing an inquiry or taking an account itself issuing a com* 
mission for the purpose instead of itself assessing it. The 
damages are of course assessed at the trial. Parties are not 
put to the expense of two trials of the same question. 

Explanation-^This shows that in a suit for specific per¬ 
formance, JhejDereJa£tJhatJtJ[ias^^^ 
pot preclude a decree for damage s. The case contemplated 
the^explanation^t^ clt^erent IrcTm that under S. 56, Indian 
Contract Act; under that section the impossibility is not one 
arising from any default of the party, under this section it is 
the result of the default of one party. The object is to 
prevent a defendant from escaping scotfree by showing in 
defence his own default, as that he has since sold the property 
to another for value without notice or that he never had any 
title to it.’ 

A suit for specific performance and damages was brought, 
but before it could be heard, the defendants performed the 
contract, and it was held that the plaintiff was nevertheless 
justified in bringing his suit to a hearing for the damages.^ 

20 . Liquidation of damages not a bar to 
specific performance .—A contract, otherwise pro¬ 
per to be specifically enforced, mav be thus en- 
forced, though a sum be named in it as the amount 
t^Be’ paid in case of its treach, and tlie paTtffn 
defauft Ts wining to pay tlie same. 

ILLUSTRATION. 

A contracts to grant B an underlease held by A under C and 
that he will apply to G for a license necessary to the validity of the 
underlease, and that if the license is not procured, A will pay B 
Bs. 10,000. A refuses to apply for the license and offers to pay B 
Bs. 10,000; B is nevertheless entitled to have the contract specifically 
enforced ff C consents to give the hit^ense. 

> Boutnan v. Hyland^ 8 Ch. D. 588. ^ Coro v. Thames Ironworks Co^ 

L. B. 3,Q. 0.18. 
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NOTES. 

Liquidated Damages and Penalty.—^In England at 
common Law distinction is made between a penalty and liqui¬ 
dated damages. A penalty is a sum named by way of securing 
the performance of the contract and the whole amount men¬ 
tioned is not always recoverable; j^hereas Hggidated 
consist of a sum named to be paid as damages for the breach 
of the contract. In India, this distinction is done away with by 
§. 7^, Indfan ’Contract Act, for a person is allowed to recover 
from the party liable for the breach of the contract a sum 
proportionate to the damages caused and not exceeding the 
sum specified in the contract. Even in English equity, this 
distinction is held to be immaterial for the fact that the sum 
named in the amount agreed to be paid as liquidated damages 
is equally with a penalty strictly so called, ineffectual, to pre¬ 
vent the court from enforcing the contract in specie. The 
modern general rule of equity is that if a thing is agreed to be 
done, the very thing ought to be done, though there is a penalty 
annexed to secure its performance or a sum is named in the 
contract as the amount to be paid in case of its breach. This 
is the rule embodied in S. 20 of this Act.' 

The contract must be otherwise proper to be speci¬ 
fically enforced—It must not be one where compensation 
of money would be adequate relief. It is essentially a question 
of construction for the court depending upon the circum¬ 
stances of each case and the primary intention of the parties; 
when there is a contract containing a clause for the payment 
of money in the event of non-performance, the court has to 
determine whether it is {a) a contract stipulating that one 
certain act shall be done with a sum annexed to secure the 
performance of this very act, or (6) it is a contract stipulating 
that one of two things shall be done at the election of the 
party who has to perform it, e. g., either performance or 
payment in money. To this latter class contracts termed 
alternative contracts, this section does not apply, for it would 
be substantially performed by the payment of money; the 
former class is covered by this section which enables a court 
^ French v. MaoaU 2 Dr. & War. 274. 
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to decree specific performance in spite of the damages clause 
and thus carry out the intention of the parties. 

A deoree mado in the terms of a compromise of a suit restrained 
the respondents from selling any manganese ore from their mines to 
third parties until they had delivered to the appellants the quantity 
sold to them by the contract sued on. and provided that the respon¬ 
dents should deliver to the appellants 4000 tons a year at Bs. 8 per ton 
until the whole contract quantity was delivered ; clause 10 provided 
that if the respondents failed so to deliver, or violated any condition 
of the compromise they should pay to the appellants He. 1 per ton on 
the whole of the ore still undelivered, and that the same should be 
recovered by execution of the decree. The respondents having failed 
to deliver in the first year the quantity provided the appellants applied 
to execute the decree by the seizure of ore of the appellants and the 
appointment of a receiver. After the date of decree the price of the 
Manganese ore had risen to about Bs. 25 per ton. 

Held that the respondents could not discharge the decree by pay¬ 
ing He. 1 per ton on the undelivered ore ( as had been held by both 
courts in India) sinco clause 10 did not provide that the payment of 
that amount should be a full and exclusive satisfaction of all obliga¬ 
tions under the contract, and to hold that that was the effect of the 
decree would be to enable the respondents to render nugatory the 
injunction whenever the price of ore made it profitable to them to do so.' 

Injunction—The principle of S. 20 applies to positive as 
well as nejsative covenants in a contract, i, e., to injunctions.' 

(6) Contracts which cannot he specifically 
enforced. 

21. Contracts not specifically enforceable .— 
The following contracts cannot be specifically en¬ 
forced. 

(a)’^A contract for the non-performance of 
which CQffiBfinsjLtion ; 

contract which runs into such minu|§ o^; 
numerous d etails, or which is so d ependiS STon TEe 
personal qualifications or volition of the narties, or 
otherwise from its nature is such that the court 
aasaiUgHtorces^^ gLit&jaatgriai 

terms; 


' Bissesaar Das Daga v. Vaa. (1928) 55 Cal 238 (P. C.) 
^ Madraaa By. Co. v. Buat 14 Mad, 18. 




(hy a contract of which a ma terial part of the] 

, , ' ''y*y**iiipwi>ii 11 ..mill iimMwH 

subject matter, supposed by both parties to exist, 

to siast., 

And save as provided by the Code of Civil 
Procedure, no contract to refer a controversy to 
arbitration sKall be specl 





ILLUSTRATIONS. 

Of clause (a). (1) A contracts to sell, and B contracts to btiy a 
lakh of Rupees in the four per cent, loan of the Governmont of India. 

(2) A contracts to sell and B contracts to buy 40 chests of indigo 
at Bs. IfODO per chest. 

(3) In consideration of certain property having been transferred 
by A to B, B contracts to open a credit in A's favour to the extent of 
Rs. 10,000 and to honour A's drafts to that amount. The above con¬ 
tracts cannot be specifically enforced for in the first and second both A 
and B and in the third A would be reimbursed by oompensation in 
money. 


Of Clause (&). (1) A contracts to render personal service to B. 

(2) A contracts to employ B on personal service. 

(3) A, an author, contracts with B, a publisher, to complete a 
literary work. 

7 








90 THE SPECIFIC RELIEF ACT. [ S. 21 

B cannot enforce apecific performance of these controota. 

nn (4) A contracts to buy B’s business at the amount of a valuation 
to bo made by two valuers, one to be named by A and the other by B, 
A and B each name a valuer but before the valuation is made, A ins¬ 
tructs his valuer not to proceed. 

(5) By charter party entered into in Calcutta between A, the 
owner of a ship, and B, tho charterer, it is agreed that the ship shall 
proceed to Rangoon ; and there load a cargo of rice, and thence proceed 
to London, freight to be paid one-third on arrival at Rangoon, and two- 
thirds on delivery of the cargo in London. 

(6) A lets land to B and B contracts to cultivate it in a particular 
manner for three years next after the date of the lease. 

(7) A and B contract that, in consideration of annual advances 
to be made by A. B will for three years next after the date of the 
contract grow particular crops on the land in his possession and 
deliver them to A when out and ready for delivery. 

(6) A contracts with B that, in consideration of Ks. 1,000 to be 
paid to him by B he will paint a picture for B. 

(9) A contracts with B to execute certain works which the court 
cannot superintend. 

(10) A contracts to supply B with all goods of certain class which 
B may require. 

(11) A contracts with B to take from B a lease of a certain bouse 
for a specified term at a specified rent, if the drawing room is hand¬ 
somely decorated," even if it is held to have so much certainty that 
compensation can be recovered for its breach. 

(12) A contracts to marry B. 

The above contracts cannot be specifically enforced. 

Of Clause (c). a the owner of a refreshment room contracts 
with B to give him accommodation there for a sale of his goods and 
furnish him with the necessary appliances. A refuses to perform his 
contract. The case is one for compensation and not for specific 
performance, the amount and appliances being undefined. 

Of Clause (d). A and B contract to become partners in a certain 
busines s, the contract not specifying the duration of the proposed 
partnership. This contract cannot be specificany porfoTmeoTior^^ 
were so performed, either A or B might at once dissolve the partnership. 

Of Clause (c). (1) A is a trustee of land with power to lease it for 
7 years. He enters into a contract with B to grant a lease of the land 
for 7 years, with a covenant to renew the lease at the expiry of tbq 
term. Tbie contract cannot be specifically enforced. 
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(2) The direotors of a company have power to sell the concern with 
the sanction of a general meeting of the shareholders. They contract 
to sell it without any such sanction. This contract cannot be specifi¬ 
cally enforced. 

(3) Two trustees A and B empowered to sell trust property worth 
a lakh of Bupees, contract to sell it for Ks. 30,000. The contract is so 
disadvantageous as to be a broach of trust. A cannot enforce its 
specific performance. 

(4) The promoters of a company for working mines contract that 
the company when formed shall purchase certain mineral property; 
They take no proper precautions to ascertain the value of such property, 
and in fact agree to pay an extravagant price therefor. They also 
stipulate that the vendors shall give them a bonus out of the purchase 
money. This contract cannot be specifically enforced. 

Op Clause (/). A company existing for the sole purpose of 
making a Railway, contracts for the purchase of a piece of land for the 
purpose of erecting a cotton mill thereon. This contract cannot be 
specifically enforced. 

Op Clause (ff). A contracts to let for 21 years to B th^ right to 
use such part of a certain Railway made by A as was upon B's land, 
and that B should have a right of running carriages over the whole line 
on certain terms, and might require A to supply the necessary engine 
power, and that A should during the term keep the whole Hallway in 
good repair ; specific performance of this contract must be refused 
to B. 

Of Clause (k). A contracts to pay an annuity to B for the lives 
of C and D. It turns out that, at the date of the contractf C, though 
supposed by A and B to be alive, was dead. The contract cannot be 
specifically performed. 


NOTES. 

Where pecuniary compensation is adequate relief-^ 

Clause (r) of S. 12, (of which this clause is the teverse), and 
the explanation to that section should be read with this clause 
(o)of S. 21. It i s an invariable rule, of . 

Illustration 1 to this clause is 
based on the leading Equity case of Cuddee v. Rutter^ 
Illustration 3 is based on.^ 

Where a contract was to leave certain property by will entered 
into by a mere donee of a testamentary power of appointment, specific 

^ Cttddee v. Rutter^ 1 W. & T. 848. | “ Larioa v. Ouretyi L. K. 5 P, C» 346# 
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performance was refused, the proper remedy being a suit for damages 
against the donee’e personal representatives.' 

An agreement to make or take a loan of money cannot be specifi- 
oally enforced whether the loan be on security or not^. See illus. 3.^ 

Where a plaintiff mortgagee alleged that the defendant mortgagor 
executed a mortgage in favour of the plaintiff on consideration of 
money due, and that the defendant having delivered the deed to the 
plaintiff and having promised to get it registered, subsequently took 
it back to get it registered but refused to do so and the plaintiff sued 
to have a fresh hypothecation bond executed by the defendant and to 
have the deed so executed duly registered, the suit was held barred 
under this clause inasmuch as pecuniary compensation would be 
adequate relief."' 

Contract running into minute or numerous details— 
Illustrations 5, 6 7, 9 and 11 are instances of such contract. 
These are all based on decided English cases. Contracts 
relating to building and repairs come under this clause if the 
work is such that the court cannot superintend : the clause is 
indefinite and strikes no boundary line. It follows thus that 
everything depends upon the circumstances of the particular 
case. English cases show that a court of Equity would decree 
specific performance if the work to be done is definite and the 
plaintiff is not in a position to do it himself and damages afford 
no sufficient compensation for non-performance. But the 
tendency recently is against decreeing specific performance, 
because for the most part the contract is so uncertain that the 
court cannot enforce its own judgment." 

This clause has to be resorted to in cases of contracts 
by Railway Companies to make and maintain works for the 
convenience of the lands of neighbours ; these are enforced if 
the above conditions are satisfied. It must be noted that there 
is no warrant for suggesting that this clause applies only when 
specific performance of its material terms is impossible. It 
may be that at a great cost of time and money the court may 

V. Schwai U iTTssi, 3 Ch. ® Western Wagon v. Test. 1892, 
10. Ch. 271; Anakaran v. ffofda- 

“ Sichel V. Moaenthalf 8 Jur. N. S. fsadith 2 Mad. 79. 

275; Meenakshi Sundar v. Rat- ^ Mayaram v. Pragdatt^ 5 All. 44. 
msanomi 41 Mad. 959 ; Sheikh ® Mossly v. Virgin, 3 Ves. 184 j 
Chilim v« Sadarjan Bibi 43 Oubit v. Smithy 10 Jur. N. S. 
Cal. 59. 1123. 
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be in a position to enforce specific performance of a patticnlar 
contract: but in such cases it does not, for it is not desirable 
on the ground of public policy. The Legislature therefore 
does not lay down any specific rule ; it asks the court to deter¬ 
mine for itself whether it would be practicable to enforce it 
or not. 

Contract depending on personal qualifications--^ 

Illustrations 1,2,3 and 8 are instances of contracts depending 
on personal qualifications of parties and illustrations 4, 10 and 
12 are instances of those that depend on the volition of the 
parties. Contracts of hiring and service,' come under the 
first of this clause : The court refuses to exercise its jurisdic¬ 
tion, for the relationship in such contracts is entirely of a 
personal and confidential character, and that would not be in 
the interest of society to compel persons to continue person^ 
relatic. j w ith one another when they are not themselves 
desirous of maintaining the same : besides there would be no 
hope even if it is enforced—of ultimate and real success. In 
these cases the ground of refusal is apparent. The court 
cannot substitute anything in place of the volition of the parties 
themselves, the main element being wanting, there is no con¬ 
tract that the court can enforce; under this would come 
contracts to appoint valuer, to marry, &c. 

A contract to employ a shipping broker will not be specifically 
enforced; nor one to employ an auctioneer.^ 

The nature of the contract preventing specific per« 
formance—<These last words in cl. ib) indicate that the clause 
is wide a nd that the inability of the court to enforce specific 
performance is not limited to the two special grounds discussed 
above: but that it would refuse to exercise its jurisdiction 
whenever the contract from its nature is such that the court 
cannot enforce specific performance of its material terms. 
There is no boundary line. The court is left to determine it 
for itself according to the facts of the case; it would not 
enforce it if it is practically impossible. If a trustee who has 
entered into a contract to sell, die prior to decree in a suit 
for specific performance brought against him, it is open to bis 

^ Ram Charan Bajpai v. Rakhal Das Mukerjee 41 Cal. 19,33, 

^ Chinock y. ^atnabur^ 30 L. J. Ch. 409. 
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son to raise question as to his non-liability to perform his 
father’s obligations.’ 

Contract for the sale of the good-will of a business alone was not 
enforced.^ 

Mutuality— We shall first see what this doctrine of 
mutuality is and then see whether this doctrine is applicable 
in India or not. 

English Law. —“ A contract to be specifically enforced 
by the court must, as a general ru][®^bejmut^^ 

p ^nrerTforced by either ^ p3i!p*1 parties^ga^^ of 

them * ^-Fry. S. P. 

jno^er w ords the con tract ifnu si be mutually bindinj^ 
thejjarties^ The leading English case on the subject is 
V. Holland^ 4 Russ. 298. 

Collett however in his Law of Specific Relief in India 
says “ But from the history of this Act we learn that this 
doctrine (due only to the severance of equitable and legal 
remedies in England ) was purposely eliminated.” 

Mr* Whitely Stokes also is of opinion that the Specific 
Relief Act does not introduce the doctrine of mutuality that 
prevails in England: 

The decisions of the Indian Courts on the subject are 
not very illuminating. Then comes the Privy Council decision 
of their Lordships in Mir Sarwarjan v. Fakhruddm,^ where 
it was observed “ They are, however, of opinion that it is not 
within the competence of a guardian of a minor to bind a 
minor or a minor's ebtatc by a contract for the purchase of 
immoveable property, and they are further of opinion that as 
the minor in the present case was not bound by the contract, 
there was no mutuality, and that the minor who has now 
reached his majority cannot obtain specific performance of the 
contract." It may be observed that in virtue of the opinion 
expressed by their Lordships it cannot be said that the 
doctrine of mutuality is not applicable in this country. 

' S. Thiruvenkatachariar 26 M. ^ Bo.i ter v. Conolly 1 J. & W. 576. 

L. J. 218. ‘ 39 Cal. 232 ( r. C.) =*39 I. A. 1. 
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Uncertainty of terms—Suit for specific performance 
differs from that for mere damages in this that where^ in 
the latter it is enough to prove a breach, in the former it 
must be shown not only that the contract is not perform¬ 
ed but also what is the contract which is to be performed, 
L fv...it8 terms must be reasc^pabiY 

be a reasonable one having regard to the subject-matter 
^Mdje circumstances under 

Tnewant of certainty may be ( 2 ) either in the agreement 
not completely indicating some of the essentials of a con¬ 
tract as to subject-matter, parties, prices or terms; or {tz) in 
the description of one or more of these being too vague to 
be definitely apprehended. But then the tendency of a court 
of equity is not all at once to accept the defence of “ uncer¬ 
tainty.” It generally supplies the details if possible when the 
terms are general' or if they are with the help of oral evidence 
capable of being made certain, or if they are not too vague. 

Where the Ry. Corapany had agreed with a land owner to erect a 
station on certain grounds which they bad bought from him, but the 
agreement contained no description of the station nor any stipulation 
as to the use of it, it was not specifically enforced.' So also where the 
contract was to purchase ” the land required '* for making a Railway 
at BO much an area and the quantity was however not stated.^ So also 
where the contract was to perform at a theatre, but no details were 
given. ^ 

The court declined to decree specific performance in a suit brought 
by the Zamindar to obtain an order upon the Government to re*exca- 
vate and clear the water passage of a particular KhaU 

Where the circumstances are such that the value of the land must 
be always treated to a great extent a matter of guess and speculation 
and the court has no means of ascertaining by the ordinary method 
what a fair valuation would be specific performance will not be decreed, 
but if there is no difficulty in ascertaining what a fair valuation would 
be the court will take the usual means of ascertaining it and decree 
specific performance. 

South W, Ry. Co, v. Wythea, 5 De. G. M. & G. 888. 

^ Wilson V. N, d; B, J, Ry. Co„ L. B. 9 Ch. 279. 

^ Lord James L &, N, W Ry. Co,^ 15 Beav. 203, 

Kemble v. Kear, 6 Smi. 333. 

^ Chandra Sikkur v. Coll, of Midnapur, 3 Cal, 464. 

^ Neu) Birbhum Coal Co, v. Balaram, 5 Cal. 932. 
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A contract revocable In Its nature.— A court of equity 
does not interfere in such cases for its interference would be 
idle inasmuch as what it would do, might at the next moment 
be undone by the opponent. This clause would apply to all 
cases where there is a stipulation, making an agreement revoc* 
able on the happening of a certain event and it has happened 
so that the other side can at will revoke the contract. 

Where the agreement was to grant a lease with conditions as to 
its being revocable on certain defaults and the defendant was in a 
position to revoke it, specific performance was refused.^ 

A contract by a trustee In breach of his trust. —It 
is a general rule that there can be no specific performance 
which would necessitate a breach of trust or compel a person 
to do what he was not lawfully competent to do. The words 
“ trust and trustee ” are defined in S. 3 ; and a breach of 
trust is a breach of duty imposed on the trustee as such by the 
Law relating to trusts, public or private. This clause refers 
both to contracts in breach of their trust or beyond their 
powers. (Cls. 3 and 4 Indian Trusts Act). 

Where an agreement was made by a guardian of a minor to sell 
land belonging to that minor at a fixed price, but contingent upon the 
permission of the court, it was not enforced in the absence of such 
permission.'^ 

Difference between a Corporation and a Public 
Company— Cl. (/) relates both to a corporation and a public 
company, but these difler from each other ; it is open to the 
members of an unincorporated public company to depart from 
an agreement entered into by each with the others, but the 
members of a corporation or a body incorporated by charter 
or statute cannot do so. 

Contract by Corporation ultra vires— *A contract by 
a corporation or company in the proper form is prima facie 
good and the burden is on him who alleges it to be void to 
show that it is in excess of its powers. The fact of its being 
u/ira vires may be proved by the express provisions of law 
creating the company or by necessary inference therefrom ; 
contracts that go to defeat the objects of the corporation are 
^ Qourly v. Somerset^ 1 V.& B. 68. | “ JNc^rc^in y,Ahhoy Nt^r^in 12 Cal 152f 
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prohibited by implicatioiii and so are contracts foreign to the 
purposes of the incorporation; the funds of the company can 
go only to the purposes for which it exists; the fact that the 
foreign object is profitable is immaterial. But then though a 
contract cannot be entered into for a purpose not authorized 
by the incorporation, the corporation can effectuate the 
authorized purpose by unauthorized means, by their common 
consent. In cases of this kind the court has to carefully 
consider the statute creating the corporation or its Memo¬ 
randum of Association. This clause refers to contracts ulira 
vires by the corporation or public company or promoters— 
which cannot subsequently be made good :—It does not refer 
to contracts within the powers of that body but which are 
beyond the authority of its officer or agent; such contracts 
can be ratified by it if done on its behalf and after it came 
into existence. 


Contracts by promoters—Contracts made by pro¬ 
moters of a company before the company came into existence 
cannot be specifically enforced against the company, nor can 
they be ratified by it. A contract bv a promoter wnuiri hi. 


alid and enforceable if it was such as could be binding on it 





jnuousdutj^ clause (^) is based on the same reasons 
-sro the court cannot superintend the perform¬ 

ance. In England a court of equity does not enforce specific 
performance wherever performance of a continuous duty 
extending over many years is involved. In India the rule is 
qualified and a limitation of 3 years is introduced; in con¬ 
nection with this rule it must be noted that if the contract 


' Imperial Ice Mg. Co. v. Manchershaw^ 13 Bom. 415; Earl of 
Shrewsbury v. N. S, Ry. Co.^ L, R. 1 Eq.. 593. 

8 
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involves the period of more than 3 yearsi it cannot be enforced 
even up to the period of 3 years: it fails as to whole ; there 
can be no splitting of the period : further, even if it be for a 
period not exceeding 3 years, there would be no specific per¬ 
formance if the rule in cl. (d) applies* This doctrine does not 
apply to negative covenants: \ 

On the basis of this clause courts have discountenanced 
agencies alleged to be perpetual or undeterminable.’ 

The subject-matter having ceased to exist—This 
clause {k) should be read along with S. 20, Indian Contract 
Act, which says that where both the parties to an agreement 
are under a mistake as to a matter of fact essential to the 
agreement it is void.*’ This clause refers only to a particular 
class of such mistakes; of course the mistake must be mutual: 
but the mistake in this clause is limited to the fact of the 
existence of the subject-matter as the material part of it and 
not necessarily the whole at the date of the contract: In such 
cases the party injuriously affected has two remedies—one 
under this clause to defend a suit for specific performance— 
and the other under S. 35 of this Act to avoid the contract: 

Contract to refer to arbitration’-(a) Tha rule of Equity, 
Such contract are not enforced specifically because as said by 
Story “ it is against public policy to exclude from the appro¬ 
priate judicial tribunals of the State any persons who in the 
ordinary course of things have a right to sue there.” Where 
the stipulation is an effort to divest the ordinary jurisdiction 
of the common tribunals of justice, courts of equity will not» 
any more than courts of law, interfere to enforce that 
agreement, but they will leave the parties to their own good 
pleasure in regard to such agreements. The regular adminis¬ 
tration of justice might be greatly impeded or interfered with 
by such stipulation if they were specifically enforced. And at 
all events, courts of justice are presumed to be better capable 
of administering and enforcing the real rights of parties—than 
any mere private arbitrators, as well from their superior 
knowledge—as their superior means of sifting the controversy 

, 1 Madras By, Co. v. Rust, 14 Mad. 18. 

^ RhodeB V. Forwood^ L. B. 2 P. 256; Cowasjee v. Lalbhai 31. A. 200. 
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to the yery bottom.' The rule laid down in last para to 
is a sound one for it prevents indiscriminate ousting of the" 
ordinary administration of justice by means of private agree* 
ments, and it bars one party from inequitably disavowing bif 
own contract. 

{b) Nature oi the coniraci.^^The contract, the existence’ 
of which would bar a suit under the circumstances contem¬ 
plated by this section, must be an operative contract and not 
one broken up by the conduct of all parties to it,* there is no 
bar if there is no subsisting agreement capable of being carried 
into effects two out of three arbitrators refused to act and 
there being no provision for the appointment of others." 
Where the parties were contentious amongst themselves with 
reference to the arbitration proceedings and some Of the arbi¬ 
trators had died and no award was made, it was held that the 
contract to refer was no bar.' Again there must be subsist¬ 
ing agreement to refer to arbitration; if the submission is 
revoked there is no bar to the suit." 


An agreement to refer to arbitration which has not beenj 
acted upon and which has become unenforceable cannot be 
set up as a bar to a suit respecting matters, which had been 
included in the agreement.^ 

(c) Provision made by Civil Procedure Pro¬ 

vision is made in Sch. 2, els 17 to 21 for enforcing an agree¬ 
ment to refer a controversy to arbitration. Cl. 17 prescribes 
the procedure to start with, by an application; cl. 18 renders 
els. 1 to 16 applicable to proceedings under cl. 17; if award 
is made it is to be filed and decree follows under els. 20, 21: 
This as Collet says is done by moulding the matter into the 
form of a suit between the parties and then dealing with it 
under the rules for arbitration or awards in the course of 
ordinary suits. 


(fl?) Point in dispute.^^The question whether any parti¬ 
cular matter in dispute is within the agreement to refer, is one 


^ Shelt V. Corporation of Liver- 
pool^ 27 L. J. Ch. 230, 

^ Tahal v. Biaheshar^ 8 All. 57. 

*» Jaiumhi (1912) M. W. N. 957=24 
M. L. J, 15 = 12 M. L T. 346. 


* Tahal v. Btshtahurt B All. 57, 

® Dentch v. Briaoole 20 Q. B. D. 
117. 

“ Ram Kumar Singh v. Jagmohat 
Singh 33 All. 315. 
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which must be decided by the court and not left to the 
arlntrator.' 


(e) Scope oi the The wording of this clause is 

very wide: it covers contracts to refer any matter which can 
be legally referred to arbitration, i. e., even a suit pending in 
a court :* This section applies to an agreement before suit 
aa well as to one made during pendency of Buit/^^OnceJiajjgg^ 


SSiSS* to .tJjSio^r^mg 

_ Tt y to n iaintaia a sqit m respect oiF any subject which he 

IcSitrac!^ tn that ca^ parties had applied for an 


S^jour^^ that they had ajjreed to refer the 

matters in dispute to arbitration; the suit was accordinf^ly 
adjourned and the matter referred and award made; the suit 
was held barred. 


(/) Origin of ihe rule —^The last paragraph of this 
clause is based on the English Statute—*8. 11 of the Common 
Law Procedure Act, 17 & 18 Viet., C. 125. This statute in¬ 
directly has the eflect of compelling the plaintiflf specifically to 
perform the contract to refer to arbitration. 

{g) Refusal .—The defendant must expressly set up a 
defence that the plaintiff refused to perform his part of the 
contract; the refusal to arbitrate must be before the action is 
brought.' It is for the defendant to prove the fact of refusal 
before he can rely on S. 21 as a bar to the suit; Then again 
the question is what would amount to refusal. It has been 
held by the Calcutta and Allahabad High Courts that the mere 
filing of a suit is not such a refusal*; but then an application 
for leave to withdraw from the arbitration is evidence of 
refusal. 


A contracted to sell goods to the contract containing the 
following clause that any dispute arising hereafter, shall be settled 
by the selling broker whose decision shall be final." A brought a suit 
against B for damages for breach of contract; B pleaded that the 


‘ 'Pf'ery ▼. Young, 44 Ch. D. 200. 

9 Sheomber y. Devdat, 9 All. 168. 

* Shoo Dat y. 8heo Shankar, 27 
All. 53. 


^ Baligram y. Thima Kuwar^ 4 
All 546. 

^ Crisp y. Adlard, 23 Cal. 956, 

" Kumud Chunder y. Chundra 
Kant, 5 Gal .498; Tahal y. 
Btaheakur, 8 All 57. 
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dispute should have been referred to the broker, and that therefim the 
suit was barred under S. 21, Specific Belief Act. It waa held that alnoe 
no refuaal on A'a part was proved, the section did not apply.' 

A one of the parties to a contract to refer a controversy to arbi¬ 
tration, brought a suit against B. for a part of the subject-matter 
referred to ; B did not allege in answer that A had refused to perform 
the contract. It was held that the mere fact of A's filing the suit was 
not equivalent to his refusal to perform the contract.^ 

The parties to the suit agreed to refer the matters in dispute to 
arbitration and order was passed under Sch. 2, 8. 3, C. P. Code; before 
the time fixed for making the award, one of the parties made an ex- 
parte application under S. O. 23, r. 1 of the C. P. Code for leave to 
withdraw with liberty to bring a fresh suit. It was held that the 
court had no power to revoke an order of reference made prior to the 
award except under Sch. 2, S. 5, C. P. Code and so the suit was barred/ 

If the agreement to refer did not indicate what was the matter 
to be referred or if the plaintiff’s claim bad not been laid before the 
arbitrators, such an agreement would not bar the plaintiff’s suit; nor 
if the plaintiff had withdrawn from the arbitration and there was no 
evidence to show the time at which she had withdrawn therefrom/ 


Of the discretion of the Court, 

2 2. Discretion as to decreeing specific perform - 
ance .—The jurisdiction, to decree specific perform- 

court is not bound to 
gran^uHirmie^merely because it is lawful to do 
.0 ; but the discretion of the conit i. npt 
but reason able, guided by ludickl princi - 

and capable of correction by a court of appeal. 

The following are cases in which the court may 
properly exercise a discretion not to decree specific 
performance:— 

1. Where the circumstances under which the 

i ihS i ii B l i yuyyn|L8ft 





part. 


misrepresentation 


ign tnere 
plaintiff’s 


' Kumud Chundtr v. Chundra 
Kant. 5 Cal. 498. 

^ Tahal V. Bieheahutm 8 AIL 57. 


^ Sheomhar v. DevdaU 9 All. 168. 
^ Adihai v. CurnondaB, 11 Bom. 


199. 
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ig) A, the owner of an eatate. oontraots to aell it to B, and atipu* 
lates that he A, shall not be obliged to define its boundary. The eatate 
really comprises a valuable property not known to either to be a part 
of it; specific performance of the contract should be refused to B, un« 
less he waives his claim to the unknown property. 

(h) A contracts with B to sell him certain land, and to make a 
road to it from a certain railway station. It is found afterwards that A 
cannot make the road without exposing himself to litigation; specific 
performance of the part of the contract relating to the road should be 
refused to B, even though it may be held that he is entitled to specific 
performance of the rest with compensation for loss of the road. 

(i) A, lessee of mines, contracts with B, his lessor that at any 
time during the continuance of the lease, B may give notice of his 
desire to take the machinery and plant used in and about the mines, 
and that he shall have the articles specified in his notice delivered to 
him at a valuation on the expiry of the lease; such a contract might 
be most injurious to the lesaee*8 business, and specific performance of 
it should be refused to B. 

O') A contracts to buy land from, B. The contract is silent as to 
access tQ the land, No right of way to it oanl>e shown to exist. Bpeci* 
fi oj ) erformanc e of QQutxact should ba rtdEuii S|ft B. 

{k) A contrasts with B to buy from B’s manufactory and not 
elsewhere all the goods of a certain class used by A in bis trade. The 
court cannot compel B to supply the goods ; but if he does not supply 
them, A may be ruined, unless he is allowed to buy them elsewhere. 
Specific performance of the contract should be refused to B« 


The following is a case in which the court may 
properly exercise a discretion to decree specific 
performance:— 

L III. Where the plaintiff has 

acts or suffered losses in conseouenee ora^contrart 


ILLUSTRATION. 

A sells land to a Railway company, who contract to execute cer-' 
b>in work for b» cooTenieno.. The oQmi»a.^v t^,lho land .nd It 
te2JihsiUUlSflb> Specino performaooe of the oontraot shoula ^ 
lecreed in favour of A. 


' NOTES. 

Jurisdiction Is discretionary—Although decreeing spe* 
cific performance is wiUiin the discretion of the court, it does 
not follow that the court can arbitrarily or capriciously enforce 
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one contract and refuse to enforce another. The discretion is 
said to be judicial and the court is to have regard to the 
contract of the plaintiff and to circumstances outside the 
contract itself. As S/ory puts it: “In truth the whole exercise 
of this whole branch of equity jurisprudence is not a matter of 
right in either party but is a matter of discretion in the court 
«^ot indeed of arbitrary and capricious discretion dependent 
upon the mere pleasure of the judge but of that sound and 
reasonable discretion which governs itself as far as it may, by 
general rules and principles; but at the same time, which 
withholds or grants relief according to the circumstances of 
each particular case, when these rules and principles will not 
furnish any exact measure of justice between the parties.” 

Court not bound to grant relief—Cases falling under 
this section are those in which it would be lawful under any of 
above sections 12-21 to grant specific performance, but in 
which from special circumstances it is not expedient to do so. 
As observed in Duke of Bedford's case’ courts of Equity do 
not interfere to decree specific performance, except in cases 
where it would be strictly equitable to make such a decree; 
else the parties are left to their remedy at common law. 
According to Story, it is impossible to limit the principles or 
the exceptions which the complicated transactions of the 
parties, and the ever changing habits of society may at 
different times and under different circumstances require the 
court to recognise or consider. Under this section a defence 
often set up is that of laches of the plaintiff; it is a ground on 
which the courts often in the exercise of their discretion 
1‘efuse to give relief to the plaintiff. It is needless to refer to 
Dicta of many an eminent judge on the point; for said Lord 
Cranworth'" “ specific performance is a relief which a court 
of equity will not give unless in cases where the parties seek¬ 
ing it come promptly and as soon as nature of the case will 
permit,*’ but then it is not possible to define the amount oi 
delay requisite to disentitle the plaintiff to the aid of the Court. 
As ruled by Mitter, J.” ** Each case must depend upon ite 

* Duke of Bedford's case, 2 My. ” Mukundlal v. Chotalal, 10 Cal 

& K. 352. 106, 

* Eods V. Williams^ 4 Der. M. & 

a 691. 
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own circumstances." There may be circumstances under 
which a court may think it rif^ht to dismiss a suit brought 
nearly 3 years after the contract was entered into and there 
may also be circumstances which may justify a court in award- 
ing a decree ^ven when the suit is brought after such delay. 

There may be cases which cannot be brought within the 
four corners of any of the provisions of the Contract Act as to 
the invalidity of agreements but in which nevertheless a court 
of equity may properly refuse to exercise its jurisdiction under 
this Act.' The circumstances mentioned in the section are 
illustrative not exhaustive.^ 

A contract which though not illegal, but detrimental to 
the public welfare is not to be enforced in equity ; thus a 
contract for sale of land in lieu of hushing up of departmental 
inquiry against a public servant was not enforced.^ 

A party cannot call upon a court of equity for specific 
performance unless he has shown himself ready, desirous, 
prompt and eager. ^ 

^Delay, Laches and AcquIescence-^We have seen that 
granting of specific performance is a matter of discretion with 
the Court, delay of a party is often a defence in cases of 
specific performance. Para 13 of the statement of objects 
and reasons says. The right to enforce a contract specifi¬ 
cally may, in England, be lost by delay in resorting to the 
court and a large number of cases exist relating to this 
doctrine. The Bill contains no rules on the subject, for in 
India the Provisions of the Limitation Act, Art. 113, that suits 
for specific performance must be brought within 3 years from 
the day on which the plaintiff has notice that performance is 
refused, renders the doctrine of laches inapplicable to this 
class of litigation." 

There are judgments which go to show that laches is no 
defence at all in cases where a statutory period of limitation is 
prescribed ; but such judgments must be read with great care 
because we have seen that in order to get specific performance 

‘ Gobind Chandra^ 18 C. W.N.ISO. ^ “ The section is not exhaustivey 
^ Sajakumar, 14 C. L. J. 627. hut illueirative.** Peer Maho- 

^ Gobind Chandra^ 18 G.W. N. 369. med, 29 Bom, 234' 
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a party must show himself to be ready, desirous, prompt and 
ea^er; we have also seen that specific performance is not a 
matter of right in the party but is a matter of discretion in the 
court. Hence the court in the exercise of the equitable powers 
conferred under this section may refuse specific performance in 
a proper case, though the statutory limit of three years may 
not have expired; but it may also be stated that courts will 
interfere in very rare cases on ^he ground of mere laches of 
the plaintiff. 

Delay must be such as to raise interference of abandon¬ 
ment of right/ Mere laches on the part of a person in 
bringing a suit for specific performance is not in itself a defence 
in law. Mere delay does not amount to waiver of abandon¬ 
ment, apart from other circumstances or conduct of the 
plaintiff indicating that the delay was due to a waiver or 
abandonment on the part of the plaintiff.^ In the case of Peer 
Mahomed^ it was observed that laches to bear the plaintiff's 
right must amount to waiver, abandonment, or acquiescence, 
and to raise the presumption of any of these, the evidence of 
conduct must be plain and unambiguous. Where delay does 
not amount to waiver or abandonment or acquiescence and has 
in no way altered the position of the defendants, it does not 
disentitle the plaintiff to the relief by way of specific per¬ 
formance.^ Mere delay will not defeat the plaintiff's suit, 
unless it has prejudiced the defendant in some way. 

Plaintiff should have no unfair advantage over the de¬ 
fendant.—On this point the reader is referred to paras. 385, 
406 of Fry's Specific Performance. There need not be any 
fraud or misrepresentation by the plaintiff; it is enough if there 
is inequality or unfairness due to any cause whatever; the court 
refuses relief of specific performance if there are signs of 
distress in the party against whom it is sought; it is very 
cautious in such cases. The unfairness complained of may be 
in the terms of the contract itself or it may be in other sur¬ 
rounding extrinsic circumstances (age, duress, mental weak¬ 
ness etc*). The unfairness need not be intentional; but then 

^ Kiaen Qopal, 33 Cal. 633. ^ Peer Mahomed, 29 Bom. 234. 

^ Suryaprakaaarajudu, 20 M. L. * Jangal Singh v. Oulam Maho^ 
J. 581. med, 3 Lah. 376. 
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this paragraph refers only to unfairness at the time the contract 
is entered into: unfairness is not to be judged by subsequent 
events: It has been held' that if at the time of making the 
agreement both parties had equal means of knowledge, the fact 
that their relative positions are subsequently discovered to be 
different from that supposed at the time does not affect the 
question. A court will not refuse specific performance in the 
absence of fraud or misrepresentation where the contract 
though onerous is not unconscionable where the court finds 
that the parties were not really on equal terms; It would dis¬ 
miss the suit for specific performance. 

In Cook V. ClayworW specific performance was refused on the 
ground of intoxication of the person against whom it was sought. 

In Thomas v. Dering ^ it was refused on the ground that it would 
be injurious to third parties. In Johnson v. Legarel^ it was refused on 
the ground that the plaintiff was himself a pre?ious voluntary settler 
of the property in question. **If however the contract has been 
entered into by a competent party, and unobjectionable in its nature 
and circumstances, specific performance is as much a matter of course, 
and therefore of right, as are damages. The mere hardship of the 
result will not effect the discretion of the court.” Fry S. 46. See also 
B. 412. ( Thus where an old man of 75 executed a Baina patra in the 
presence of his son, two of his officers and his own lawyer, disinterested 
third persons being also present, and no advantage was taken of his 
alleged weakness), but very good value was secured for his property, 
the Calcutta High Court decreed specific performance in favour of the 
purchaser.^ 


Illustration to para. 1.—Ulus, [a) is suggested by the 
facts of Ellard v. Landoff' There a lessee obtained renewal 
of a lease on the surrender of an old one, knowing and suppres¬ 
sing the fact not known to the lessor, that the person on 
whose life the old lease depended was in dying state; and 
specific performance was therefore refused. Ulus. (3) is taken 
from Smith v. Harison^^ that was however a case brought 
not only by the vendor for specific performance but by the 
purchaser also for setting aside the sale, and the latter was 


' Shihlal V, Coil Baerillyt 16 AIL 
423. 

Davis V. Maung Shwe Go, 38 L 
A. 155; Calianji v. Mirat, 18 
Bom. 702. 

® Cook V. Clayworth, 18 Ves. 12. 


* Thomas v. Dering^ 1 Ke. 729. 

Johnson v. Legarel, T. & B. 281. 
® Bam Kumar Sunder v. Baj 
Kumar (1928) 55 Cal.285 at 313. 
^ Ellard v. Landoff, 1 B. & B. 241. 
** Smith V. Harison, 26 L,J.Ch.412, 
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{{ivea the relief. Ulus, (c) iB*the case of Shirely t. Stratton'’. 
Ulus, (d) is the case of Tuning v. Morice' This illustra* 
tion is a leading case, settling the rule as to puffing at auctions 
and the ** surprise ” of the defendant. It must be noted how¬ 
ever that bidding by a puffer unknown to the vendor is no 
defence to specific performance, Union Bank v. Munster* 
but in Mortimer v. BelV there was bidding by auctioneer and 
puffer and the lot was at last knocked down to defendant; and 
the suit Cor specific performance against him was dismissed. 

There should be no greater hardship on the defen¬ 
dant—Sub-section 2 contemplates a case where the vendor 
has entered into a contract without full knowledge of the cir¬ 
cumstances." For a discussion of the doctrine of hardship, 
see Fry §§ 417—430. A court of equity does not enforce 
specific performance if the result thereof would be to cause 
greater hardship to defendant than its non-performance would 
to the plaintiff. The court does it though there be no impro¬ 
per conduct on the part of the plaintiff*. The hardship" 
contemplated by this clause is not mere improvidence or in¬ 
adequacy: it means that the transaction must be unconscion* 
able, i. e., there should be considerable hardship, such that its 
performance would be inequitable; but then a court will not 
help a defendant if he has brought it about himself or merely 
because the object the defendant had in entering into the con¬ 
tract has become impossible*. Again the hardship should be 
such as the defendant could not foresee; it is for the defen¬ 
dant to establish that the hardship was the result not flowing 
obviously from the terms of the contract but that it arose 
from something collateral—from something which was not 
present to the minds of the contracting parties at the time of 
the contract: But where the hardship has been brought 
about upon the defendant by himself, the court will not consi* 
der that as a cir cumstance in fa vour of the refusal of specific 

' Shirely v. Stratton, 1 Bro, C. 0. ' Harashame, 19 C. L. J. 420. 

440. ® ^olk V. Gray, 4 Drew 660. 

■* Tuning v. Morice, 2 Bro C.C.326. Haawood v. Cove, 25 Beav. 40; 
® Union Bank v, Muneter, 37 Ch. Pembroke v Thorj, 3 Swause 

D. 51. 443 ; Haradhan Bhagabatif 

Uortimor v. Bell, Ls R. 1 Oh. 10. 41 Cal. 463. 
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performance.^ The further element necessary to bring a case 
within this clause is that the plaintiff must be in a position to 
be put in status quo^ i, e,, no hardship would be caused to him 
by refusal of specific performance. As in case of unfairness**, 
the court looks at " hardship *' at the time the contract was 
entered into. It is enough if it is just and fair and not produc¬ 
tive of hardship at its date; if so the fact that it became less 
beneficial to one of them by force of subsequent events is im¬ 
material except when plaintiff is to be blamed for the subse¬ 
quent events*. As we have seen the hardship must not be 
due to defendant's own act or mistake. A court of equity will 
not listen to a person saying that another would have given 
him more money or better terms than he agreed to take. 


All c ourts are reluctant to refuse specific performance oa 





ing to Iniustice would be inflicted 


In Adam v. Wmore^ a man gave a high price for a piece of ground 
with a view to build on it a mill for which the leave of a third party 
was needed, and then he could not get the leave ; he was forced to take 
this ground for he brought the hardship by his own mistake. 


In Haywood v. Cope^ the defendant agreed to take lease of 2 
seams of coal; it turned out that they were worthless and he would 
have to pay a large sum for nothing; specific performance was decreed 
for defendant bad examined the coal for himself and he was liable for 
the hardship brought upon him by himself. 


Illustrations to para II.—Illustration (r) is the old case of 
Paine v. Brown acted on in*; and illustration (/) is thecase of*. 
Illustration {g) is the case of* and {h) is the case of* illustrating 
that equity will not compel a person specifically to perform an 
act which would render him liable to a forfeiture—which he is 
not lawfully authorised to do; illustration {i) is the case of 
Tolbot V. Ford''' in that case the covenant was held to be so 


‘ Natadhane 19 0. L. J. 420. " Ramdev v. Hglon 2 Ves. 307, 

* Duke of Bedford's case. Wedgewood v. Adams 6 Bosr, 

® Kunhsraj v. Ranchodas 7 Bom. 600. 

L. B. 319. ^ Baxendale v. Sale 19 Beav. 601. 

‘ Adams v.lVeaore 1 Bro. C. C,567. “ Peacock v. Piaeon 11 Beav. 355, 

* Haywood v. Cope 25 Beav. 40. Tolbot v. Ford 18 Sim. 173, 
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injurious and oppressive to the lessee that not only was specific 
performance refused but also an injunction to prevent a breach 
of the contract was not granted; illustration (;) is the case of 
Deane v. LighV where the specific relief was refused on the 
ground that it would be a hardship—inasmuch as it would be 
compelling a man to buy what he could not enjoy; Illustration 
(^) is suggested by Mills v. Cross^. 

Performance Is allowed if plaintiff has performed 
his part,—This para (m) is based on the general principle 
that when an agreement is performed in part, a court of equity 
Bas to do its best to carry out that agreement l^y 
specific p erformance : It is a necessary preliminary however 
lEafuie contracFshould be capable of specific performance/ 
A court will not act under this clause unless it has juris¬ 
diction in the original subject-matter of the contract. Besides 
there must be no uncertainty as to the agreement sought to be 
enforced; and the part performance must be shown to have 
been done in accordance with the agreement, and with a view 
to perform the agreement'. It must be noted that the ques¬ 
tion of performance is one of fact for the court to decide. 

Illustration to para III.—^The illustration is the case of 
Siorrer v. G, fV, Ry. CoJ' This clause covers such Railway 
cases where the defendant Railway Company has taken posses¬ 
sion of the land under the contract and the plaintiff has 
performed his part under the contract by parting with the 
land; and he has himself no opportunity of doing the works 
which the Railway Company has contracted to do; specific 
performance is in such cases the only proper remedy for it is 
not possible to ascertain damages. 

The defendant agreed in writing (unstamped) to sell two of 
his lands and a house to the plaintiff in consideration of an 
adjustment of accounts between the parties. In pursuance of 
the agreement, the defendant handed over to the plaintiff 
possession of the lands, and executed a stamped but unregis¬ 
tered sale-deed of the house. On the plaintiff subsequently 

' IHane v. Light 26 L. J. Ch. 459. * Humphrey v.Green 10 Q. B.D.154. 

“ Milh V, Cross 2 Phill 60. ^ Storrer v. G, W. Ry, Co, 2 Y. & 

^ Kitky.Bromley Union 2 Ch, 640. C, 48. 
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suing for specific performance, it was held that secondary 
evidence of unstamped agreement of sale was not admissible 
even on payment of penalty and it was therefore held that the 
Sgreement of sale having been confessed and in part carried 
into execution, the matter had advanced beyond the stage of 
contract and the equities which had arisen could not be 
administered, unless the contract was regarded. Specific 
performance was therefore decreed’. 


{d) For whom contracts may be specifically 
enforced. 

23. Who may obtain specific ierformance .— 


Except as otherwise provided by this chapter, the 
specific performance of a contract may be obtained 

^y— 

(a) any party thereto ; 

(d)*’'the relpresentative in interest, or the princi¬ 
pal. of any party thereto; provided that, where tlie 
learning, skill solvency or any personal quality of 




or where tne contract proyioes that bis interest 
shall not be assigned, bis representative in interest 
or his principal shall not be entitled to specific 
performance of the contract, unless where his par 

en perlorme 


n I w IK 


c) where the contract is a settlement on mar¬ 
riage, or a compromise of doubtful rights between 
members of the same family —any p^erson ben ei- 
cially entitled thereunder; 

(d) where the contract has been entered into 
by a tenant for life in due exercise of power—the 


remainder-man; 

C yaTevSrsioner i n possession, where the agree¬ 
ment is a covenant entered into with his predeces¬ 
sor in title and the reversioner is entitled to the 
benefit of such covenant; 

(/) jjreversioner in remainder, where the agree¬ 


ment is such a cdveharit, and reversioner is entitled 


^ Hiralal y, Shankar 45 Bom. p, 1170. 
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to the l^^nefit th ereof and will sustain material iniurv 
ETreiipon of its breach; ^ 


(g) when a public company has entered into a 
contract and subsequently becomes amalgamated 
with another public Company, th^ne w c( 
whk^rises^outjofth^a^^ 

{h) when the promoters of the public company 
have, before its incorporation, entered into a con¬ 
tract, fbr_the^ur£oses of the co mpany , and such a 
contractJswanjanted]^W~t]Re^I^mso^ 

Uon,—^^e Company. 

NOTES. 


It may be noted that Chapter II dealing with the specific 
performance of contracts discusses in ss. 12 to 22 what cob- 
tracts may or may not be specifically enforced. Ss. 23 to 28 
deal with the question as to the party for and against whom 
contracts may be enforced. 


Any party.—Any party to a contract may sue for speci¬ 
fic performance of the contract. A person who is not a party 
to a contract, i,e , a stranger cannot enforce specific perform¬ 
ance of it. When there is a joint contract, all parties must 
join in enforcing it. Under a contract to convey land to 
several purchasers, it is not open to some of the joint contrac- 
tees to enforce specific performance of the contract, if the 
others refuse to join in the suit'. 

Representative In interest.—«A person is said to be a 
representative in interest of another if he is an assignee of the 
contract from the original obligee or is his legal representative 
after his death; of course these people can enforce specific 
performance if the contract is not a personal one or the assign- 
ipent of the interest of the obligee is not prohibited by the 
contract. 


A legal representative cannot claim specific performance 
where the personal quality of the deceased party with whom 
the contract was made, is a material element in the contract*. 


' Safiur Rahman t. MahaTunneasa 21 C.l. 832, 
‘ Mahendra Nath 30 Cal. 265. 
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In Stevemv, Binning^ the contract waa between an author an4 
publisher to write a book. 

In Oherlity v. H^adges^ the contract was between a coach builder 
and a person to whom he had contracted to hire a carriage for five 
years. 

In Baxter v, BurfieW the contract was by a master to teach an 
apprentice. 

In these cases specific performance was not granted to tba 
personal representatives. 

See Fry Ss. 211—232. 

Personal quality meaning of.—Personal quality need 
not necessarily be restricted to particular skill or learning but 
may include anything peculiar to a man or his descendants 
which would entitle them to especial favour at the hands of 
the other contracting parties. {Per Beavian, J)* 

^Undisclosed principal can enforce. —Though the nanie 
of the principal is not mentioned in the contrac^he m 
to enforce the contract. It must be noted that the question 
when, an undisclosed principal is entitled to sue upon a con^ 
tract originally made by another is one governed by the Indian 
Contract Act and is not peculiar to specific performance! 

A mortgagor in possession made an agreement for a lease of 21 
years to the defendant; then the mortgagees asserted their paramount 
title and required the defendant to pay rent to them which ha did^ 
Defendant then by notice put an end to his tenancy. It was held 
that there was no privity between a mortgagor and a mortgagee as to 
leases made by the former after the mortgage ; consequently the mort¬ 
gagees having asserted their paramount title, they could not enforce 
the agreement against the defendant who had become a tenant from 
year to year and was entitled by notice to put an end to the tenancy.* 

Proviso to cl. (b).—The first proviso to cl. {b) is taken 
from the judgment of Parke^ Z?./ who has held that executors 
are liable on all contracts of the testator which are broken in 
his life-time, and with the exception of contracts in which 
personal skill is required, on all such contracts broken after bis 
death : such parties can sue on the contract though they be 
not named therein. 

^ iSfeuens V. fitnninp 1 K. & J. 118. i ‘ Vtihoba Madhav v. Madhav 
- Oherlity v. Headges 1 Sch. & | Damodar 42 Bom. p, 344. 

Lab. 123. Corbett v. Plowden 25 Ch. D.678. 

® Baxter v. Burfield 2 Str. 266. ' SiborU v, Kirkman 1 M.& W.418* 


A 
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Persons beneficially entitled.—Cl. (^) lays down an 
exception to the general rule prevailing in England at com¬ 
mon Law and in equity, that a stranger to a contract can¬ 
not enforce it even though he took benefit under it. That is 
also the common Law rule in India as enacted in S. 37, Indian 
Contract Act subject to the exception recognised by this clause; 
but then the privilege is confined to particular contracts—a 
settlement on marriage or a compromise of doubtful^ rights 
between members of the same family. The contract must be 
executed and not executory. The reader is referred to Law 
of trusts and leading case of Eli son v. Elison for the rights 
of volunteers to enforce imperfect voluntary trusts. The 
ostensible reason why without being parties to the transaction, 
they are allowed to enforce the contract, is that they are 
within the valuable consideration of marriage and so competent 
to enforce stipulations in their favour. The question is whctfier 
the whole settlement is covered by the consideration of marri¬ 
age. As to compromises of doubtful rights by members of the 
family, see Stapilton v. Stapilion.' Where the agreement 
executed by the defendant specifically charged immoveable 
property for the allowance which he bound himself to pay to 
the plaintiff, and where she was the only person beneficially en¬ 
titled to it, it was held, that though no party to the document, 
she was entitled to proceed in equity to enforce her claim." 

y Remainderman.—He is a person taking the remainder ; 
and remainder is an ulterior estate limited to take effect and to 
be enjoyed after a prior estate is determined, both estates 
being created at the same time. It arises out of express grant, 
where A divises his lands to B for life and remainder to 
C for life with power to B to make leases. In this case C is a 
remainderman. This is different from a reversion ; the latter 
is the residue left in the grantor which is to commence in 
possession after the determination of a particular estate ( e. g .). 
A mortgages his estate to B, the equity of redemption, the 
right of A to get the property back is his reversion. The 
remainderman is allowed to enforce contracts made by a 

^ Stapilton V. Stapilton 2 L. C. 836. 

® Khwaja Muhamad Khan v. Husaini Begum 34 All. 413 ( P. C.) 
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tenant for life in due execution of a power; this is because of 
powers given to a tenant for life to make a contract which as 
such he could not otherwise make and to have» as their motive 
the better management and enjoyment of the estate ;~such is 
a power to lease for a term which may extend beyond his own 
life and a remainderman is within the scope of the benefit of 
the power and has an interest to enforce a contract made in 
the exercise of it, and the tenant-for*life in exercising it con¬ 
tracted as well as on behalf of those in remainder as of 
himself.' 

V Reversioner In possesslon.~We have seen above the 
meaning of the term reversion in its strict sense; but as Collett 
says, this term is used in els. (e) and (/) in a popular than its 
proper legal sense. Theoretically a reversioner and remain¬ 
derman are perfectly distinct from each other; there can be 
a reversion expectant, or a remainder expectant, on the deter¬ 
mination of the particular estate ; but ** a reversion in remain¬ 
der " is strictly an inaccurate expression ; the term remainder 
is perhaps used here in a lax sense in relation to some prior 
interest so far as regards the possession or beneficial interest. 
The term “ reversioner ” should therefore be construed to 
include as well a remainderman as also an assignee, for the 
real intent of these clauses is perhaps to permit any successor 
in title or estate to specifically enforce covenants made with 
his predecessor in title or estate; thus the assignee of a lessor 
as also the assignee of a lessee can have the benefit of these 
clauses. The expression reversioner in possession " is strictly 
speaking inaccurate for a reversioner on coming into the 
possession of bis estate ceases to be a reversioner, but the 
meaning is clear ; the clause refers to the reversioner who can 
after coming into possession enforce the covenant; at the time 
of the agreement he is merely a reversioner, but when he seeks 
to enforce, he has to be in possession. If be is not in posses¬ 
sion, i, the reversion is only expectant, his case comes 
under cl. (/) and not cl. (e) he has then to show not only that 
be is entitled to the benefit of the covenant that runs with the 
land but he that would sustain material injury by reason of its 
breach ; ordinarily the proper person to enforce the covenant 
1 Rogers v. Humpheys 4 A. &; £, 299. 
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is the person in possession of the property to which the cove« 
na^ relates. 

^/The reversioner must have been entitled to the 
benefit of the covenant.—It must be such as is known in 
Bnglish Law as a covenant running with the land; it must be 
directly relating to the land, so that not only the original par¬ 
ties or their representatives but each successive owner of the 
land may claim the benefit or be liable to its obligation. It is 
not necessary for the purpose of this clause here to go minu¬ 
tely to consider what covenants run with the land, and what 
are purely collateral or personal with the contracting parties 
only. The enforcement of covenants that run with the land 
is in practice more often effected by an injunction than by 
direct specific performance. The covenant in order to run 
with the land must touch and concern the land demised, 
to cultivate the lands in a particular manner^ not to carry on 
a particular trade, to do periodical repairs, to use the house 
as a dwelling house only.' 

y The right of the amalgamated company—^This 
cl. (^) is an illustration of a particular process of assignment a 
little different from that in cl. (b). By the process of amalga¬ 
mation the rights under the contract of the existing companies 
is transferred to the new body arising out of their fusion. The 
new company is in the like position to that of any other assig¬ 
nee of a contract. The converse of this, i. e., the liability of 
the amalgamated company is discussed under S. 27. 

>/ V Rights under contracts made by promoters-^Under 
this clause comes a plaintiff company seeking to enforce a con¬ 
tract entered into by the promoters prior to its formation; 
but then the contract must be one within the scope of the 
purposes of the company. It must be noted however that 
this cl. (h) is not intended to apply to contracts to take shares 
but only to contracts for the working purposes of the 
company. The promoters are not the agents of the company 
before its formation. It cannot be ratified by the company 
after its incorporation for it was not in existence at the date 
of the contract*. 

* Spence's case 1 Sm. L. C. 68. I torshaw 13 Bom. 414; Lydney 

* Imperial Jee Co, v. Manches” ' Iron Co, 33 Ch. D. 91. 
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24. Personal bars to the Specific per¬ 

formance of a contract cannot-b e enforced ip favour. 
of a person— 

(a)'who could not re cover compensation for its 
^breagh^ ■' """ ' -■***'■**— 

ab 


at 




(b) '4rho has becon 
or violates, anv essenti 



ougn not lounaed on any valuable consideration 
ILLUSTRATIONS. 

To Clause (a)— A, in the character of agent for B enters into an 
agreement with C to buy C's house. A is in reality acting not as agent 
for B but on his own account. A cannot enforce specific performance 
of his contract. 


To Clause (6)—A contracts to sell to B a house and to become a 
tenant thereof for a term of 14 years from the date of the sale at a 
specified yearly rent. A becomes insolvent; neither he nor his assignee 
can enforce specific performance of the contract. A contracts to sell to 
B a house and garden in which there are ornamental trees a material 
element in the value of the property as a residence. A without B*8 
consent fella the trees. A cannot enforce specific performance of the 
contract. 


A holding land under a contract with B for a lease, commits wsstc^ 
or treats the land in an unhusbandlike manner. A cannot enforce 
specific performance of the contract. 

A contracts to let and B contracts to take an unfinished house, B 
contracting to finish the house and the lease to contain covenants on 
the part of A to keep the house in repair. B finishes the house in a 
very defective manner; he cannot enforce the contract specifically 
though A and B may sue each other for compensation for breach of it* 
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To Clause (c)—A ooutraots to let, and B contracts to take a house 
for a specified term at a specified rent, B refuses to perform the con¬ 
tract. A thereupon sues for, and obtains compensation for the breach. 
A cannot obtain specific performance of the contract, 

NOTES. 

General —It should be noted that S. 24 differs from the 
other sections in the Chapter inasmuch as the defence to 
specific performance discussed in the section is not founded 
on anything in the contract itself; it is not derived from the 
nature of the contract as in S. 21, but it is founded on the acts 
and conduct of the plaintiff. To illustrate this by reference to 
the 4 defences in S. 24, cl. (a) relates to a case where there is 
nothing in the contract to prevent compensation being re¬ 
covered but there is some objection personal to the plaintiff; 
under clause (^) it is not any part of the contract itself that 
has become incapable of performance but it is the plaintiff 
himself who is personally incapable of performing what is 
otherwise very possible of performance ; under cl. (ir) it is the 
personal act of the plaintiff that he has already elected to 
avail himself of his alternative remedy ; under cl. (d) it is his 
being personally fixed with notice of the rights of third 
parties that renders his own claim to specific relief inequitable. 
( ColMi ). 

Plaintiffs inability to recover compensation— This 
clause really refers to a case where plaintiff ought not to re¬ 
cover compensation and not to a case where being entitled 
he does not recover it, a case under S. 236, Indian Con¬ 
tract Act, which is embodied in the illustration,' 

Plaintiffs Incapacity to perform his part of the 
contract —The part left unperformed must be a material 
one. The plaintiff may become incapable either because of 
legal disability ( g., bankruptcy or insolvency, conviction 
for felony or loss or destruction of the title deeds of the ven¬ 
dor :) or on account of his mental or physical condition 
(which would be material in contracts involving personal skill). 
Illustration is a case of incapacity due to insolvency of the 
plaintifiT* Upon a contract for the sale of land, where the 
purchaser wrongly insisted on his right to compel the vendor 
^ Lord T. SUphena 1 Y. C. C. 228. 
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to (Sive an absolute warranty of title and withheld payment of 
the purchase^money beyond the time fixed* he was not entitled 
to specific performance as he had delayed performing; his 
part of the agreement." The plaintiff brought a suit for 
specific performance of an agreement between him and the 
defendant whereby the latter contracted to purchase a 
mortgage-decree which was to be transferred to the defendant 
by an agreement in writing. The decree, however, before 
assignment, became barred by the law of limitation, and he 
refused to take it. It was held that the plaintiff was under an 
obligation to keep the decree alive and therefore no relief 
was granted to the plaintiff when he asked for specific per¬ 
formance of an agreement which he himself was unable to 
perform/ 

Violation of an essential term—This part of cl. (ft) 
embodies the general principle which as says, disentitles 
the plaintiff to any relief, mjsr,, by acts which tend to the res¬ 
cission of the contract or to the subversion of the relation 
established by it; contracts for leases afford apt illustrations 
to this clause; see illus, 2 and 3. It must be noted however 
that it is not every breach that bars the relief under S. 24; 
it must be a breach of an essential term; for this see Ss. 14 
and 15. This clause applies equally to default in respect of 
acts which ought to have been already done as of acts to be 
done hereafter. 

Settlement must have been In force—This means 
that the settlement must be executed and not executory; a 
settlement is said to be in force if it is a valid existing instru¬ 
ment, though the time for the enjoyment of the benefits may 
not yet have come; ‘*it is immaterial whether the persons 
claiming under it have present interest in possession or a 
future interest expectant upon the determination of some 
prior interest in the first taker. A settlement is said to be 
voluntary when it is not founded on any valuable considera¬ 
tion, which latter term includes money, marriage or some 
equivalent for money in the eye of the law. This clause (d) 

' Bindeahri Praaad v. Mahant Jairamgir 9 All. 705 (P. C.); Haji 

Fakir Mtihmad v. Shaik AhduUfk 12 Bom. 658. 

Jatindra Nath Bam v. Peyer Deye D%b% 43 Cal. 990 (P. C.). 







k correlative to cl. (c) of S. 25. Under S. 24 the settlement 
is protected as against a subsequent purchaser for value with 
notice of the settlement whereas S. 25, cl. (r) as we shall see, 
protects it as against the settlor himself by refusing him 
specific performance of his subsequent contract for value with 
a third person. 


25. Contract to sell property by one who has 
no title or who is a voluiUary Settlor .—A contract 
for the sale or letting of property whether movea¬ 
ble or immoveable, c annot be specifically enforced 
in favour of vendor or lessor— 
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ILLUSTRATIONS. 

(a)^ A, without C's authority, contracts to sell to B an estate 
which A knows to belong to C. A cannot enforce specific performance 
of this contract even though C is willing to confirm it. 

{b)^ A bequeaths his land to trustees, declaring that they may 
sell it with the consent in writing of B, B gives general prospective 
assent in writing to any sale which the trustees may make. The 
trustees then enter into a contract with C to sell him the land, C 
refuses to carry out the contract. The trustees cannot specifically 
enforce this contract as in the absence of B’s consent to the particular 
sale to C« the title which they can give C, is, as the law stands not free 

^ (c) A being in possession of certain land, contracts to sell it to 
Z; on inquiry it turns out that A claims the land as heir of B, who 
left the country several years before and is generally believed to be 
dead, but of whose death there is no sufficient proof. A cannot compel 
2 epeoifiloally to perform the contract. 
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S. 25 ] TITLE FREE FROM REASONABLE DOUBT. 

(</) A out of natural love and affection makes a settlement of 
certain property on his brothers and their issue and afterwards enters 
into a contract to sell the property to a stranger. A cannot enforce 
specific performance of this contract so as to override the statement 
and thus prejudice the interests of the persons claiming under it. 

NOTES. 

Scope of the Section—^This section differs from the 
previous sections, viz., 15, 18, 24 which apparently cover a 
similar class of cases. This section is supplementary to S. 18 
inasmuch as, whereas S. 18 lays down what right a purchaser 
may actively enforce against a vendor or lessor with an im- 
pej;fect title, this section gives us what defences the purchaser 
may maintain against a vendor or lessor with no title at all. 
If there is no title at all then only first clause of S. 25 applies; 
the defence under this section arises out of the personal 
default of the plaintiff and not out of the subject-matter of the 
contract as in other sections: besides S. 18 applies to a case 
where there is imperfect title capable of being made perfect; 
Ss, 14 and 25 contemplate a case where the perfection of 
title cannot be rectified. 

Plaintiff having no title.—It must be shown that the 
plaintiff knew that he had no title. The plaintiflF must show 
a title in himself or in him whom he has a right to require to 
join in the conveyance. Illustration {a) shows the kind of 
case contemplated by this clause. If he believed that he had 
a g9 Qd title bis case would fall under cl. (b). 

Plaintiff’s inability to give a title free from reason¬ 
able doubt.—This clause applies if a definite title cannot be 
passed at the time fixed for the completion of the sale or 
letting ; the fact that at the date of entering into the agree¬ 
ment he believed that he had a good title to the property is 
immaterial. This clause does not refer to titles that are 
clearly good or bad; it speaks of cases where the title is such 
that the court cannot pronounce it with certainty either way» 
and that too it does not decide it, but merely helps a party 
by way of avoiding any hardship that would be otherwise 
caused if some third person turned up afterwards and raised 
a dispute as to title against the purchaser after the comple¬ 
tion of the contract. It does not lay down what amount of 
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doubt upon a point is required to induce a court to refuse 
specific performance; the section has the word reasonable”; 
it therefore depends on the fact of each case. The word 
reasonable ” contemplates a reasonable probability of litiga¬ 
tion/ The Bombay High Court has recognized the same 
principle in Haji Mahomed v. Musaji^ viz,, that a vendor 
must in the absence of any contract to the contrary, be able 
to give a title free from reasonable doubt, if he wants a court 
of Equity to enforce the purchase. 

The expression “ marketable title ” is ordinarily equivalent 
to a *' title free from reasonable doubt.”’ 

■ 

Illustrations of a doubtful title.—These are put to¬ 
gether by Fry as under :—A title is said to be doubtful:— 

(a) Where the probability of litigation ensuing against the 
purchaser in respect of the matter in doubt is considerable. 

{b) Where there has been a decision by a court of co¬ 
ordinate jurisdiction adverse to the title or to the principle on 
which it rests, though the court thinks that decision is wrong. 

(^) Where there has been a decision in favour of the title 
which the court thinks wrong. 

{d) Where the title rests on a presumption of a doubtful 
fact. 

{e) Where there is presumptive evidence of fact fatal to 
the title. 

Practically a doubtful title is one on which the court itself 
entertains doubt or considers that other competent persons 
may reasonably entertain doubt although the Court itself may 
have favourable opinion of the title. 

In Haji Mahomed v. Mueaji*^ by an agreement for sale the plain¬ 
tiff agreed that he would at the time of execution of the sale-deed 
hand over to the defendant '* the title deedswhatever there may be 
relating to the property within two years. After this period lapsed, 
the plaintiff sued for specific performance and the defendant urged 
that the plaintiff had failed to show a good title to the property, that 

^ Mahamed Ah, 2 Bom. L. R. 59. ’ Haji Osman v. Haroon 24 Bom. 

* Haji Mahomed v. Musaji 15 L. B. 978. 

Bom. 657. * Haji Mahomed v. Musaji 15 

Bom. 657. 
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)ie had not handed over to the defendant all the title-deeds and that he 
bad after inspection of the deeds rescinded the contract on the ground 
that the title was not good. The court held the title defective and 
dismissed plaintiff’s suit for specific performance. 

In Shrinivasdas v. Meherbai,^ the question was whether the 
vendor had made out *' a marketable title free from reasonable doubt ” 
which he contracted to do by a written agreement dated 18th October 
1913 to sell certain land in Bombay. There had been a mortgage 
effected on the property on 26th April 1892 in favour of two joint mort¬ 
gagees by a memorandum of charge duly registered, and a deposit of 
title-deeds of the property. To deduce a good title it became necessary 
to prove that the mortgage had been discharged. As proof of that fact 
the vendor produced a certified copy of a release dated 30th September 
1902 executed by one of the joint mortgagees which recited the death 
of the other mortgagee* the fact that his co-mortgagee was his sole heir 
and the redemption of the property from the equitable charge. One of 
the title-deeds was not produced by the vendor. It was held that the 
recitals in the release were not evidence against the joint mortaggee 
and that the title contracted for had not been deduced. 

[Instances of doubtful titles vary with the habits of each community 
and the specialities of each legal system.] 

Such title as the vendor has.^When one of the 
conditions of sale is that the purchaser shall take such title as 
the vendor has, such a stipulation implies that the vendor has 
some title, however defective it might be. Thus where it was 
found that the vendor had no title, he being a mortgagee* and 
the mortgage being executed by one who was not the owner 
of the property, the vendor was not entitled to enforce specific 
performance ^ 

Plaintiff having made a previous Settlement there¬ 
of.-^This Cl. (c) adopts a part of the English rule laid down 
in Sug den's Vendor and Purchaser 392: viz., “ that a contract 
to sell a settled estate to a person with full notice of the 
voluntary settlement will be enforced at the suit of the purcha¬ 
ser : but the seller cannot himself compel specific performance 
of the contract.*' The reason of this rule as discussed in John- 
son V. Ledgars"" is that the seller has no equity to defeat the 
act which he has done himself. ** The court wifi not ”, says 
fry allow a voluntary settlor to force on an unwilling purchap 
ser a title depending on the invalidity of the settlement. In 

^ 411. A. 36, 41 Bom. 300 (P. C.) i * Johnson v. Ledgars. T. & R. 204. 
^ Motivahoo V. Vinayak 12 Bom, 1. | * Poter v. Nicola L. R. 11 Eq* 29L 
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cases falling under S. 24 (d) as we have already seen even the 
purchaser cannot enforce specific performance. 


(/) J^or whom contracts cannot he specifically en¬ 
forced except with a variation. 


26. Non-enforcement except with variation -.— 
Where a plaintifi seeks specific performance of a 
contract in writing, to which the defendant sets up 
a variation, the plaintiff cannot obtain the perfor^ 
ance sought, except with the variation so set up, in 
the following cases (namely)— 

(a) where by fraud or mistake of fact the con¬ 
tract of which performance is sought is^jn terms 
different from that which the defendant suppos^ 
It to be when he entered into it; 


{fi) where by fraud, mistake of fact, 01 surprise 


the defendant entered into the contract under a 
reasonable misapprehension as to its effect as be- 
tween nimselT and the pTainhfi; 


(c) where the defendant, knowing the terms of 
the contract and understanding its effect, has enter¬ 
ed into it, relying upon some m isrepre s entati on by 
the plaintiff, or upon some s tibiilation on" the 
plaintiff’s part which adds to the contp ^t. hijj^ 
whiijh he refuses to tultii: * 

(</) where the object of the parties was to pro* 
<Jupe a certain JeealresuU, which the-contract as 
[frame dj^jigL-Calculatedto^^ 

(e) where the parties have, subsequently to the 
execution of the contract, contracted to vary it. 

i P'in a m III Mill) 111 1 11 I i w* II a 


ILLUSTRATIONS. 


(a) A, B and C sign a writing by which they purport to contract 
each to enter into a bond to D for Be. 1,000, In a suit by D, to make 
A, B and C separately liable, each to the extent of Rs. 1,000 they prove 
that the word ** each ” was inserted by mistake ; that the intention 
was that they should give a joint bond for Rs. 1,000. can obtain 
the performance sought only with the variation thus set up. 
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(b) A sues B to oompel epeoifio performance of a contract in 
'writing to buy a dwelling house. B proves that he assumed that the 
oontraot included an adjoining yard* and the contract was so framed 
as to leave it doubtful whether the yard was so included or not. The 
Court will refuse to enforce the contract, except with the variation 
set up by P. 

(c) * A contracts in writing to let to B a wharf, together with a 
strip of A's land delineated in a map. Before signing the contract, B 
proposed orally that he should be at liberty to substitute for the strip 
mentioned in the contract another strip of A’s land of the same 
dltnensions, and to this A expressly assented. B then signed the 
written contract. A cannot obtain specific performance of the written 
contract, except with the variation set up by B. 

(d) A and B enter into negotiations for the purpose of securing 
land to B for his life, with remainder to bis issue. They execute a 
contract, the terms of which are found to confer an absolute ownership 
on B. The contract so framed cannot be specifically enforced. 

(e) A contracts in writing to let a house to B, for a certain term, 
at the rent of Bs. 100 per month, putting it first into tenantable repair. 
The house turns out to be not worth repairing ; so with B's consent, A 
pulls it down and erects a new house in its place. B contracting orally 
to pay rent at Bs. 120 per mensem. B then sues to enforce specific 
performance of the contract in writing. He cannot enforce it except 
with the variations made by the subsequent oral oontraot. 

NOTES. 

Scope of the Section.'-S. 26 embodies the results of 
many English cases of which Wool am v. Hearn" is the lead¬ 
ing one and which recognizes the distinction between a 
plaintiff seeking and a defendant resisting specific performance. 
It is quite clear from Ss. 91 and 92 of the Indian Evidence 
Act that when the terms of a contract are reduced to writ¬ 
ing, a plaintiff cannot give oral evidence to make out a varia¬ 
tion; but then that does not debar a defendant from showing 
that by reason of fraud or misrepresentation the writin|y does 
not contain the true contract: he can under proviso 1 to S. 92, 
give oral evidence to prove this; thus it is that proof of the 
variation is permitted to the defendant and a plaintiff in that 
case cannot have a decree unless he submits to the variation; 
the plaintiff is put on his election either to have his action for 
specific performance dismissed or have it subject to the varia^ 
tion; but even if he elects not to accept the variation he does 


1 WooXam v. fleam 2 JL. C. 468. 
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not lose his ordinary common law remedy of damages. This 
is the effect of S. 26, though in England there are dicta in 
some cases" to the effect that the plaintiff has no such option 
but to accept the specific performance with a variation. The 
scope and principle of this section is discussed at length by 
Tottenham^ 7. in Narain Patro v. Aukhey Narain^ thus:— 
Section 26 des not apply unless there is a complete con« 
tract; it sets out cases in which contracts cannot be enforced 
SlS^ Vith a variation and there are five particular cases set 
out in which a contract may be enforced subject to a varia¬ 
tion, such variation being in favour of the defendant and the 
section in our opinion assumes that the parties are agreed as 
to the existence of the contract but not agreed as to specific 
terms. The section provides that, when fraud or mistake of 
fact or misrepresentation has induced the defendant to sign 
an agreement, that agreement can only be enforced on the 
terms which the defendant intended to agree to. There is no 
provision of law of which we are aware which entitles the 
plaintiff to claim a variation in the terms of his contract when 
he finds that the contract itself cannot be carried out.*’ 

There must be a complete contract in writing.—^ 
we have seen abqy^j^ assumes the existence of 
In Narain Patrols case where the certifi- 
)f a certain minor agreed with another to sell 
to him some lands belonging to the minor at a certain price 
contingent upon the permission of the court which was neces¬ 
sary, it was held that that other could not specifically enforce 
that contract since being contingent upon the permission of 
the court, it was not a complete contract at any time ; so then 
a contract which itself cannot be carried out, cannot admit of 
a variation and cannot come under S. 26. S. 26 contemplates 
the case of a contract which is in writing, either required to 
be BO by law or put down by agreement of the parties. 

Difference in terms owing to fraud or mistake of 
fact.—Cl. {a) contemplates the case of an error on the part 
of the defendant as to the terms, provided he is induced by 
fraud or mistake of fact; if it is the former it is due to the 


IJu^scction^ as 
a ^eal cooiract. 
rated guardian i 


’ life V. Clayton 13 Ves. 465 ; Higtnson v. Clowes 15 Ves. 516. 
^ Narain Patro v. Aukhey Narain 12 Cal. 152. 
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conduct of the other party; if the latter, it is his alone. It 
is not necessary to discuss here the elements of fraud, mistake, 
&c.; these words have the same meaning as in the Indian 
Contract Act. The word “ fraud ” does not include innocent 
misrepresentation as defined in S. 18, Indian Contract Act; 
it does however include fraudulent misrepresentation be it 
actual or constructive. Remedies of the aggrieved party in 
case of fraud will be found stated in notes to S. 19, Indian 
Contract Act, Briefly stated they are these:— {a) He may 
bring an action for damages or (^) he may defend an action 
for damages brought by the other side, (r) he may ask for 
rescission of the contract under S. 35, Specific Relief Act or 
(flf) for cancellation of the instrument under S. 39 {e) or for 
rectification under S. 31 (/) or for variation under S. 26. 

Mistake too, as we know, is recognized as a defence on 
the ground that there can be no consent when the two parties 
are not agreed to the same thing in the same sense. In case 
of mistake the aggrieved party can {a) set it up as a ground 
of defence to a suit for specific performance or (d) sue for 
rectification if it is mutual or (c) ask for rescission or {d) set 
it up to make out a case for variation under this section; 
so far as S. 26 is concerned the defence goes to a part of 
the contract only; it is corrected and not avoided as unde^ 
S. 28 (a); besides it is set up as a defendant whereas for 
rectification and rescission he has to go as a plaintiff; whether 
the case falls under S. 26 or S. 28 is a question depending on 
the facts of each case. Illustration (a) is an instance of this 
clause, 

{Reasonable misapprehension by the defendant as to 
the effect.—'This clause contemplates misapprehension not 
as to the terms which are agreed to, but as to ttmir 
effect; but then it is not every misapprehension'^haf %lia^" 
the writing; it must be a reasonable one, such as a man of 
ordinary capacity and using ordinary caution must still under 
the circumstances have fallen into. The court must be satis¬ 
fied that the agreement would not have been entered into if 
its effect had not been misunderstood. But for this limitation 
it would be inequitable to recognize simple misapprehension 
as a defence, for, that would be opening a door to perjury and 
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destroy the security of contracts. The misapprehension may 
be due to fraud or mistake of fact or surprise; we have seen 
the import of the first term in note'; we shall note now the 
force of the word '"surprise!* 

Surprise: This term is not defined anywhere; it is not a 
technical term ; it merely means the state of being taken 
unawares if the person has acted without due deliberation and 
under confused and sudden impressions; this term is used 
where something has been done which operated to mislead or 
confuse the party on the sudden : this term says Collett should 
not be used with laxity : As Lord Somers puts it in Earl of 
Bath's case^ the word “ surprise is a word of general signi¬ 
fication, so general and uncertain that it is impossible to fix it, 
A man is surprised in every rash and indiscreet action or 
whatsoever is not done with so much judgment as it ought to 
be; but a court of equity gives relief only when the surprise is 
accompanied by such circumstances as indicate that the party 
had no opportunity to use suitable deliberation. 

Difference between els. (a) and (b).—Under cl. {a) 

j 

the error is due to fraud or mistake of fact; whereas under 
cl. ( 3 ) it may be due to either of those or e ven to s urprise . 
Under cl. (a) it is always of fget. Under cl. (^) it may be even 
of law; under cl. (a) the error is as to th e terms themselves 
whereas under cl, (^) it is as to the legal effect of the terms : 
under cl. w the misapprehension has to be reasonable^and 
not arbitrary or trivial; there is no such limitation in cl. (a). 

Misrepresentation by the plaintiff as to an addi¬ 
tional term.—Under this clause the matter of defence is 
altogether outside the contract: JJtjs an addition conte mppra- 
tneous with the contract. The misrepresentation consists in 
plaintiff’s making a statement however innocently which after¬ 
wards turns out to be untrue or in his having made some 
collateral promise which he now refuses to fulfil. It must be 
proved however that the defendant relied on that statement 
to his prejudice; there need not be fraudulent intention on 
plaintiff’s part; the misrepresentation may even be innocent. 

^ Eamsbotton v. Ooadon, 1 V. & 1 * Earl of Bath's case 3 Ch. Cas, 
B. 765. I 56. 
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The case covered by this clause differs from that in cl. U) ai 
will be seen from note below. This clause was held to apply 
in a case where the plaintiffs sued, for specific performance of 
an agreement in writing which set forth, tnier alia, that the 
defendants agreed to sell under certain conditions as agreed 
upon, a share in a house and the defendants in defence to a 
suit for specific performance alleged that the written agrees 
ment did not contain the whole of the agreement between the 
parties and offered parol evidence in support of their conten* 
tions\ 

The contract as framed does not produce the desir* 
ed legal result.—Under this clause both parties are in¬ 
nocent and equally balked of their purpose through a mistake 
as to the legal result of their contract as framed ; their inten¬ 
tion was to produce one legal result but by a mistake of fact or 
of law, quite a different result occurs ; mistake majr be .of 
Eact or la^^ The parties have indeed agreed as to their o&ject 
—some legal result; the error has crept in in expressing that 
agreement in writing. But then if the parties are agreed up¬ 
on the law, there can be no relief whether their view be right 
or wrong; the error may be due to somebody's carelessness 
or incompetence. A limit to the operation of this clause is 
laid down in Croome v. Ledgard,^ where it was said that if 
both parties with their eyes open draw up their contract in 
one way because they at the time think it best to do so, they 
cannot afterwards ask the court to make and execute a diffe¬ 
rent contract for« them, when facts turn out otherwise than 
they calculated. 

Agreement to vary the contract after its execution. 
There is nothing to prevent a party to a contract from 
entering into a subsequent contract so as to rescind or vary 
the first; all that is necessary is that the subsequent a^r eem^t 
must be a valid one ; it must be a contract; this follows from 
the words contracted to vary in this case ad m cl. \c) the 
matter of defence is outside the contract, with this difference 
that whereas under cl. (c) it is an addition contemporaneous 
with the contract, under cl. (e) k is an addit ion or alteration 
* Cults V. Brown, 6 Cal. 328. Croome Y.Ledgard, 2 My. A E. 251. 

10 
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subsequent to the contract; under these clauses there is no 
suggestion of fraud or mistake or misrepresentation as in the 
other clauses; this clause would not apply if the subsequent 
agreement is substitutive of the first and not a mere variation 
of it and such that the two cannot stand together.’ 


Difference between plaintiff seeking and defendant 
resisting specific performance with variation—This is 
illustrated by the two leading Equity cases of Wool am v. 
Hearne and Lord Townshend v. 5/a«^rggOT,: .yhe defendant 
gngiTC oral^vidence to prove the variation; but JtJAinti^ 
sBek ing ^^ specific performance with a v^iatign can ^g t g|ve oral 
CTidence to prove it; he can if at all rely on documentary 
evidence ;^E(emu^‘'onierwise elect to have specific performance 
subject to the variation or have his action for specific perform* 
ance dismissed and rest content with damages only. 


(s) -Agaimt whom Contracts may he specifically 
enforced. 

27. Relief against parties and persons claim- 
ing under them hy subsequent title-. —Except as 
otherwise provided by this chapter, specific per¬ 
formance of a contract may be enforced against— 

{a) either party thereto; 

(5) any other person claiming under him by a 
title arising subsequently to the contr ^ . exc ept a 

who has pai(rW^5§lS 
g p^ j faftlEr and without notice pr*ttie original 
contract; 

(c) any person claiming under a title which, 
[though prior to the contract and known to thq 
iplaintiff, mi^ht have been displaced by the 

4efePdaM; 

{d) when a public company has entered into a 
contract and subsequently becomes amalgamated 
with another public company,—the new company 
which arises out of the amalgamation; 


1 Moore v. Marrahhe^ L. B. I. Ch. 1. 
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(e) when the promoters of a public company 
have before its incorporation, entered into a 
contract, the company: jro 3 ^q 4 ,thjt the conma^, 
has ra tified and adopted the contract ana the 
contract is warranted hy the terms of the 
incorporation. 

ILLUSTRATIONS. 

Of Clause (b).—A oontracts to convey certain land to B by a 
particular day. A dies intestate before that day without having 
conveyed the land, B may compel A’s heir or other representatives in 
interest to perform the contract specifically. 

A contracts to sell certain land to B for Rs. 5,000. A afterwards 
conveys the land for Rs. 6,000 to C, who has notice of the original 
contract. B may enforce specific performance of the contract as 
against C. 

A contracts to sell land to B for Rs. 5,000, B takes possession of the 
land. Afterwards A sells it to C, for Rs. 6,000, C makes no inquiry 
of B relating to his interest in the land. B's possession is sufficient to 
affect G with notice of his interest and he may enforce specific per- 
formance of the contract against C. 


A contracts in consideration of Rs. 1,000 to bequeath certain of his 
lands to B. Immediately after the contract, A dies intestate and G 
takes out administration to his estate. B may enforce specific per^ 
formance of the contract against G. 


A contracts to sell certain land to B. Before the completion of 
the contract. A becomes a lunatic and C is appointed his committee. 
B may specifically enforce the contract against C. 

^OF CLA0sy?o C^A the ten ant for life of an .e state, wi th remainder 
toBwn due exercise of a poWr"To31Bfl8H^%^ 

he is tenant for life, contracts to sell the eatate^io Gj j Tw| ] [ p ]|jlJ 
aotice of the settlement. Before the sale is completed A dies. 0 majrl 
mforce specific performance of the contract against B. 

A and B are joint tenants of land, his undivided moiety of which, 
either may alien in his life-time, but which subject to that right, devolv- 
38 on the survivor. A oontracts to sell his moiety to C and dies. C 
nay enforce specific performance of the contract against B. 


27-A.' Specific performance in case of part, 
performance of contract /o_^/gggg;-Subject to the . 

' This new section Is added by Act XXI of 1929, Transfer of Pro* 
>erty (Amendment) Supplementary Act 1929. It applies to oontraotg/ 
^ lease executed after the first day of April 1930. 
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representative title and every subsequent purchaser from 
either with notice becomes subject to the same equities as the 
party would be to whom he succeeds or from whom he pur* 
chased. It follows from this clause that the maxim actio 
personalis moriiur cum personam has no reference to lejjal 
proceedings arising; from contract except where the contract 
involves personal skill of the defendant. This clause also 
applies where a property is contracted to be sold and that 
property is afterwards agreed to be sold to a third person; 
in that case the latter, 2 . e,, the third person would be liable 
to perform the contract if he takes as a volunteer or where 
he has notice of the previous contract or has a mere equitable 
title with no better equity than the previous purchaser. 

Notice.—It is not necessary to discuss here what is actual 
and what is constructive notice nor the effect of either. We 
have simply to note that if a third person buys a property with 
notice of a prior valid contract relating to the same property 
between the vendor and another, the person claiming under 
the previous contract can enforce his title against the subse¬ 
quent purchaser and the claim of a vendee with notice of a 
prior agreement to sell cannot prevail as against the prior 
promisee’s right to specific performance; under S. 91 of the 
Trusts Act, the vendee must be held to have the property for 
the benefit of the prior promisee’. Where a tenant is in 
possession of land at the time of purchase by a third person, 
the latter is bound to make enquiry of the lessee; else he 
takes with notice of lessee’s right^; latter’s purchase may have 
been registered and he may have obtained possession under 
his purchase’. In the words of Muihusami lyer^ J., the in¬ 
tention of clause (d) seems to be to adopt the equitable 
doctrine of notice in suits for specific performance to protect 
6ona fide purchasers for value, and to treat at the same time 
purchasers with notice as persons purchasing subject to the 
vendor’s pre-existing contractual obligation or with notice of 
a trust in favour of the party entitled to specific perf ormance*. 

^ Namaaivayam 18 Mad. 43. Vasudev 36 Bom. 446 ; J\^amdat 

- Nandireddi 14 M. 1^. T. 477; Rai v. Dhankal Singh 38 All. 

Boenram 40 Cal. 565. 184 ; Fakir Ibrahim v. Fakir 

^ Chandra Kant v. KHahna 8ur^ Oulam 45 Bom. 910. 

dar 10 Cal. 710; Himatlal y. ^ Kanan v, Kriahna 13 Mad« 329. 
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Notice before actual payment of the whole of the purchase- 
money even though it may have been secured, or before the 
conveyance is actually executed, is binding in the same manner 
as notice had before the contract". It may be noted that both 
the original contracting party and the transferee purchasing 
with notice can be jointly sued in the same suit\ 

Burden of Proof—^Where in a suit for specific perform¬ 
ance of contract of sale, the contract was established, but the 
subsequent purchasers pleaded bona fide purchase for value 
without notice, it was held that the contract was binding on 
the contracting party and every person deriving any interest 
from him since the contract, unless such person can show that 
he is a transferee in good faith for valuable consideration and 
without notice*. 

ILLUSTRATIONS. 

A was in possession of certain land as an incumbrancer under a 
registered instrument; he verbally agreed with B the mortgagor to 
purchase it and B subsequently sold the land to C, under a conveyance 
which was registered with notice of A's mortgage and of the oral 
agreement with him ; it was held that A was entitled to have the oral 
contract specifically enforced notwithstanding the subsequent regie* 
tered«6ale.^ 

In a suit for land it appeared that the plaintiff had obtained a 
registered sale deed of the property in question from the defendant 
who had already contracted (to the plaintiff’s knowledge,) to sell it to 
another and that the plaintiff had paid no consideration for the sale 
deed which in fact represented a collusive transaction entered into 
to defeat the prior contract; it was held that the plaintiff was not 
entitled to recover 

Illustration to cl. (b)— The first, fourth and fifth illustra* 
, tions are instances of dependant and representative titles to 
the original party to the contract; in the first and fourth the 
. original party is dead, and in the fifth he becomes a lunatic; 
the second and the third illustrations are in substance the 
Qom.. as illustrations {g) and (^} to S. 3 defining trust. 

^ SttnoLtlal V. Vdeudev 36 Bom. 38 All- 184; Baburatn Bclq v. 

451 . Madhab Chandra 40 Cal. 565. 

^ Qimatd v. Ramcharan 1 All. 555. ^ Kanan v. Kriahna^ 13 Mad. 329. 

® Iffam Chandra De Barhar v. ’ Vamaauyam v. Nelayaha, 18 

Amiyahala De Barhar 52 Cal. Mad. 43. 

121; See also 36 Bom. 446; 
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Defendant No. 1 mortfiaRed his property with possession 
to the plaintiff and agreed, on 4th March, 1917, to sell the pro* 
petty to him. On 19th January, 1918 defendant No. 1 execut¬ 
ed a registered sale deed of the property to defendant No. 2, 
who though he knew that the plaintiff was in possession, made 
no inquiry as to the circumstances under which the plaintiff 
was in possession. The plaintiff having sued for specific 
performance of the agreement to sell, it was held, decreeing 
the plaintiff's claim, that defendant No. 2 having knowledge of 
the plaintiff being in possession and having made no inquiry 
why the plaintiff was in possession, must be taken to have had 
constructive notice of ah the equities in favour of the plaintiff*' 

The following are given by Dari as examples under cl. (i). 

The vendor's assignees or trustees in bankruptcy, or com¬ 
mittees in lunacy or voluntary alienees or judgment creditor’s 
or the after taken wife or husband of the vendor or the 
vendor’s alienees for value, (if they purchased with notice of 
the prior contract or have not taken a conveyance ) or (in 
case of his death) his real or personal representatives. 

Clause (b) applies not only to sales, but to leases.^ 

Clause (c)—Pollock rightly says “ cl. (r) is so worded as 
to be barely intelligible without the illustrations. The word 
^ defendant * at the end stands, in point of sense, for some 
such words as ‘ original contracting party from whom that 
title is derived.’ ” 

The second illustration to clause {c) of S. 27 of the 
Specific Relief Act, applies to the case of all joint tenants, 
whether members of a joint Hindu family or not.® 

One B and his three sons jointly owned one anna share 
in a khoti village. B agreed to sell his three pies share to the 
plaintiff. Before the sale could be completed, B died and a 
suit for specific performance was brought against his sons. It 
was held that the plaintiff could enforce the contract for sale 
of B’s interest by a suit for specific performance against B’s 
sons.® ^ 

** Bhagtoan v. Krishnaji, 44 BolO, 
967. 


^ Faki Ibrahim v. FaH Oulam 
Mohidin, 23 Bom. L. R. p. 335. 
^ Oaffur V. Bhicaji 26 Bom. 159. 
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In th^se cases the peculiarity is that in form the contract 
is enforced against one who was no party to it; but in sub¬ 
stance the title acquired under the contract prevails against 
that of another which was displaced by it; apparently the 
original contracting party does not come in the position of a 
defendant. The basis of this clause is that equity regards 
that as dene, what is agreed to he done ; but there would be 
no specific performance if the agreement by the original party 
is defective in some respects such that it could not have been 
enforced against him if he were living.’ 

{fi) Against whom contracts cannot be enforced. 

28. What parties cannot he compelled to 
/orw.—Specific performance of a contract cannot 
be enforced against a party thereto in any of the 
following cases- 

. be received by him 

IS so grossly inadequate, with reference to the state 
oFtBings existing at”tTC*date of the contract, as to 
be either by itself or coupled with other circum- 
stances^evjj[gng^ig|LiraudLg^ofjai^^ 
taken b^li^pIaintmsT’**^'^*^^^""^^^^""*’ 

.by. .Ihe.3ia;a2i;e- 
sentation (whether wilful or innocent), conceal - 
circumvention or unfair practicesrbr' anv 
party to whom performance would become due 
under the contract, or by any promise of such party 
which has not been substantially fulfilled ; 

, (c) if his assent was give n under the influence 

or ' su.ijinse *T 

Provided that when the contract provides for com¬ 
pensation in case of mistake, compensation can be 
made for a mistake within the scope of such provi¬ 
sion, and the contract may be specifically enforced 
in other respects if proper to be so enforced. 

ILLUSTRATIONS. 

To Clause (c)— a, one of two executorB, in the erroneous belief 
thut he had the authority of his co-executor enters into an agreement 


^ Wilbains v. Walker^ 9 Q. B. D. 681. 
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for the salo to B of his testator's property. B cannot insist on the sale 
being completed. 

A directs an auctioneer to sell certain land ; A afterwards revokes 
the auctioneer’s authority as to 20 bighas of bis land« but the auc¬ 
tioneer inadvertently sells the whole to B, who has not notice of 
the revocation. B cannot enforce specific performance of the agree¬ 
ment. 

NOTES. 

Scope of the Section.—'This section lays down certain 
defences based on certain grounds; these are for the defen¬ 
dant ; if a person relies on these grounds as a plaintiff, and 
comes to court for relief, to set aside the contract, he has 
to come under S. 35 or 39, though the grounds to attack there 
laid down are little different; under this section the defence 
goes to the whole contract; if it goes to a part only, the 
case would be under S. 26, which has its counterpart in S. 31 ; 
Cases falling under S. 28 differ from those in S, 22, Cl. [b)\ 
there the contract is avoided not so much on personal grounds 
as in S. 2 8 ^ h e re the^main feature is the faulty conduct ^o|[|^ 
plaintiff . 

Minors :^It is significant that this section which mentions all 
persons against whom specific performance cannot be decreed, does not 
say anything as to a minor; a minor’s contract is now void as held 
by the V. C. in Dhatmadas v. Mohrtbbi^ but than though he cannot 
enter into contracts, this does not exclude the power of his guardian to 
rep^Bont him and enter into contracts on his behalf,' 

^ Inadequacy of consideration, how far a defence:^ 

This Cl, (a) gives expression to the modern rule; the older 
rule wa^that inadequacy of consideration was in itself a 
ground of defence to specific performance since it was regard¬ 
ed as a circumstance of hardship; but the practical result of 
the older rule was to prevent a man selling his property at less 
than its value however desirous he might be to part with it: 
the modern rule now prevailing is that inadequacy of consider¬ 
ation is not per se a ground for relieving a man from a contract 
which he has wittingly and willingly entered into/ Hardship 
is in itself no defence, under S. 28 the only ground on which 
this can be oleaded as a defence is that it maF a£ford evidence 

' 30 Cal. 539. 18 Nad. 415. 

‘‘ Krithnaaamt t. Sundarapayar, ’ Griffith v. Spartle 1 Cox. 30. 
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advantage taken by the, pjainM ; m other 
words ** fraud or undue advantage ’’ are the real grounds of 
relief though inadequacy of consideration can evidence it. 
The alleged inadequacy may be on either side—either on 
the side of the vendor or of the purchaser ; the seller may 
show that the estate is vastly more valuable than the price 
agreed on; the buyer can show that the price he has got to 
pay is altogether in excess of the intrinsic value of the proper¬ 
ty. The value of a thing admits of no precise standard but 
fluctuates with varying circumstances and a man is often eager 
to sell for less at one time than he would at another time; the 
pressure under which he may have acted may not in anyway be 
due to the other party who may have bought it only because 
of cheapness ; the court has therefore to exercise much care 
in accepting mere inadequacy of consideration as a defence. 
The Legislature therefore requires the proof of consideration 
grossly inadequate, and besides the court has to regard 
only the state of things existing at the date of the contract 
and not to determine the inadequacy by light of su^equent 
events. The court has then to find as a fact whether that 
gross inadequacy of consideration as viewed from the facts 
existing at the date of the contract is evidence of fraud or of 
undue advantage taken by the plaintiff; it can be inferred from 
the inadequacy of consideration or from other accompanying 
circumstances, e.g,, fraud, misrepresentation, studied suppres¬ 
sion of the true value of the property, or with any circum¬ 
stances of oppression or even of ignorance. Inadequacy of 
consideration in conjunction with the circumstances of the 
indebtedness and ignorance of the vendor are facts ffbm which 
a court may infer the exercise of undue influence*. It is for the 
defendant to show that the gross inadequacy of consideration 
is such as to render the bargain one which no man in his 
senses and not under delusion would make on the one hand, 
and as no honest and fair man would accept on other, ue., it 
would shock the conscience of an honest man ;—there is no 
rule that a court will not decree specific performance of an 
agreement to sell a reversionary interest when the purchase 
money was less than the market valu e of the reversion.* It is 

‘ Bhtmbhagat v. Veshwantrao 25 Bom. 126. 

^ G%tahai% 17 Bom. 282. 
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not necessary to prove fraud as strictly defined; it is enough 
to show that an undue advantage has been taken; one is said 
to have taken “ undue advantage ” when there is proof of 
circumstances which have misled, confused or disturbed the 
just result of his judgment and have thus exposed him to be 
the victim of the artful, the importunate and the cunning. 
The words “ undue advantage have to be read with the 
word fraud " in this clause; the clause read together would 
seem to relieve against fraud in its wider sense as used in 
equity, z.e.^ in all cases of acts, omissions and concealments 
which involve a breach of legal or equitable duty, trust or 
confidence and which are injurious to another or by which an 
undue advantage is taken of another. The legislature has wise¬ 
ly refrained from defining the term, for else it would limit and 
cramp the jurisdiction of a court of equity. 

Falck V. Gray' is the strongest case illustrating the old 

rule. 

Mortimer v. Coopery an annuity for life formed part of the consi¬ 
deration and the life dropped bofore any payment was made ; it was 
held that since the court has only to have regard to the facts existing 
at the date of the contract, the consideration was not necessarily 
inadequate. 

If consent is wrongfully obtained—In this clause in 
S. 26 {a) and (c) we find the same elements with this difference 
that there it is made a ground for variation, whereas in this 
case the defence goes to the whole contract; again in this 
clause there is not as in S. 21 any intrinsic defect in the 
contract itself, but the ground of defence is purely personal 
to the defendant just as it is personal to the plaintiff in S. 24; 
the ground of relief is that his assent to an otherwise proper 
act was improperly obtained by conduct extraneous to the 
contract: clause (b) as will be seen from the words used there¬ 
in is a very wide one, purporting to include all cases where 
the contract would be voidable because of the circumstances 
under which the assent of the defendant was obtained. It is 
for the defendant to prove this fact; he must make out that 
the wrongful element complained of was really the cause of his 
consent; it need not necessarily have been the sole inducement 


^ 5 Jur. K. S. 


» Bra C. C. 
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to the contract' however it most be the very circumstance 
that gave rise to the contract* In this connection S. 19, of 
the Indian Contract Act should be noted ; it says that fraud 
or misrepresentation which did not cause the consent to a 
contract of that other does not render the contract voidable ; 
but then misrepresentation is no defence if the party had the 
means of discovering the truth with ordinary diligence. It is 
the misconduct of the plaintiff or his authorized agent only 
that can be set up as a defence under this clause ; the fact 
that the plaintiff himself is personally free from blame is 
immaterial. The defence can be set up even against plaintiff 
who is an assignee of the contract for he is the party “to whom 
performance would be due ” but if misrepresentation is prac¬ 
tised on A and A has assigned the contract to B who is not 
affected by the original misrepresentation, B cannot set up the 
defence though A could have.“ 

It should be noted that in this clause the legislature does 
not use the word “fraud” but puts the general words “conceal¬ 
ment, circumvention or unfair practices’^; these are technical 
words nowhere defined; it follows therefore that this clause 
would cover all cases of unfair practices which may not fall 
within the definition of the term “ fraud misrepresentation, 
wilful or innocent, comes under this clause; it may be the 
result of misunderstanding or forgetfulness ; yet it would be a 
defence, even though there be a clause for compensation.* 
The term “ circumvention *’ would mean any act fitted to 
deceive. 

Philips. Homftay^ If a man knows that he has committed a 
trespass on his neighbour's property and finding it convenient to screen 
himself from the consequences makes an oifer to purchase that pro¬ 
perty, he is bound to communicate to that other the exact circumstances. 

Bavin V. Casey.^ Premises were sold for business purposes and 
restrictive covenants as to the kind of business allowable were con¬ 
cealed by the vendor ; specific performance was refused. 

Smith V. Land Corporation.^ A misrepresentation that an in¬ 
tended tenant was a desirable tenant when as a matter of fact he was 
in arrears with his rent was hold a ground of defence. 


^ Clark V. Bikson, 6 C. N. K. S.453 
‘ Smith V. Clarks, 12 Ves. 477. 

^ Fawceit v. 42 Ch. D« 150. 


' L. It. 6 Ch, 779, 
40 Ch. B. 601. 
28 Ch. D. 7. 
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Ellard v. Lord Landaff^ A lessee obtained the renewal of a lease 
on the surrender of an old one knowing and suppressing the fact which 
was unknown to the lessor that the person on whose life the old lease 
was, was in extremis ; Specific performance to the lessee was refused, 
because concealment as contemplated by this clause need not always 
be fraudulent. 

Consent given under a mistake Cl. (c).—^This clause 
diflfers from Cl. {b) in two respects ; firstly that the assent of 
the defendant is not obtained by any wrongful conduct of 
the plaintiff but has been given by the defendant under the 
influence of any of the causes (mentioned in the clause) 
which was the operative motive to his assent; secondly^ that 
a proviso is introduced limiting the scope of the clause if 
there is any provision in the contract for compensation in the 
case of mistake. A case coming under the proviso would not 
necessarily come under S, 14. It must be noted however that 
the proviso as to compensation does not limit the purchaser 
to such compensation only as is fixed therein; the defendant's 
right to compensation is always cumulative to his ordinary 
right to performance with compensation as under S. 14 or 19. 
It will be seen from the illustrations that they are examples of 
cases in which th^]^intiff is free from all fault and the defen¬ 
dant by his own carelessness or mistake has led the plaintiff to 
make with him the contract which so far as the plaintiff could 
lie was fully competent to make. 

Mistake of fact or misapprehension—This clause 

does not recognize mistake of law : 

when it 1 
^ 

or as m 

but then the mistake must be as to a fact material to the 
agreement; S. 28, Cl. (r) merely says that if there is a mistake 
of fact, specific performances may be refused ; it does not lay 
down that the innocent plaintiff who has in no way contribut¬ 
ed to the defendant's mistake is to be without his remedy, 
t. e,, damages\ It is not sufficient for the defendant merely 
to allege a mistake; he must show something that might have 
reasonably led to it; he is not entitled to relief if he was reck¬ 
less or negligent, or if the circumstances are such that no man 

T ^ TamHn vrjott^l5Ch, D. 222. 


fact is a defence even 


as a defen ce; a mist^ e of 
is u niMpral : it need notSe 
^fSO^mdian Contract Act; 



143 


THE SPECIFIC RELIEF ACT. 


[s. 39 

with his senses about him would have made the error, e, g., 
where the plans and descriptions of property sold are clear 
but the defendant acts carelessly on his own knowledge of the 
matter. This clause differs from S. 33 inasmuch as here mis¬ 
take is a ground of defence while under S. 35 it is a ground 
of attack. The term mistake is distinguishable from mis¬ 
apprehension in that respect: the latter is wider than mistake 
of fact; the term seems to have been put in to prevent the 
defence being limited to what is technically a mistake of fact; 
there is a mistake of fact when a person erroneously believes 
in the existence or otherwise of a particular fact or when he 
is actuated by an imperfect knowledge of fact; but when he 
knows all the facts as they really exist but misconceives 
their bearing or relation to one another or the ordinary con¬ 
sequences that follow from them, he is said to have acted 
under a misapprehension of fact. It need not necessarily be 
reasonable as is limited in S. 26. This clause does not include 
misapprehension of law; mistake of fact is generally as to 
terms misapprehension is a mistake as to its effects. 

Illustrations—^The first illustration is taken from Snessby 
V. Thorne^ ^ the second is taken from Monser v, Back*\ in 
both these cases the defendant is not without any power or 
authority to make the contract he assumes to do, but he mis¬ 
takes the extent of his power of authority. 

Malms'V Fieeman ^ A person through his own error bought the 
wrong property at an auction , specific performance was refused, 

(z) The effect oj dismissing a suit for specific 
performance. 

29. Bar of suit for breach after dismissal .— 
The dismissaT of a suit for specific periormanceoi 
a contract or part thereof, shall bar the plaintiff’s 
right to sue for compensation for the breach of 
such contract or part, as the case may be. 

NOTES. 

The plaintifl must ask for the relief as to damages in bis 
Slut for specific performance as prescribed by S. 19. 


» 7 D. M. & G. 399. 

2 Ke 25. 

’ 6 Hare 4i3. 
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If a suit for specific performance is dismissed, the court 
can nevertheless give the plaintiff a decree for refund of the 
deposit or purchase money although he had not asked for any 
such alternative relief. Ragunath Sahay' 

(/) Awards and Directions to execute 
settlements. 

30. Application of preceding sections to awards 
and testdmentary directions to execute settlements. 
The provisions of this chapter as to contracts shall 
mutatis mutandis. z. i p-p\y to awards and to directions 
in a will or codicil to execute a particular settle¬ 
ment, 

NOTES. 

Awards-An._award is put on thA j(3e^f^Qf...a cpntrac) 
fPitf ^ of specific performance. By the submission 

m paper, the parties contract to do what the arbitrator shalJ 
direct them to do when he makes his decision; and so an 
award is considered in equity to amount to an agreement by 
the parties on the terms pointed out by him; of course the acts 
to be done must be such as the coutt would enforce if found 
in an ordinary agreement; they should not be illegal. Mere 
hardship or unreasonableness in the award itself is not ground 
for refusal of specific performance though it would be if the 
same were in the submission to arbitration ; the award should 
not be excessive, defective or uncertain.” The provisions as to 
proceedings in case of reference to arbitration are embodied 
in the Second Schedule to the Civil Procedure Code. The 
doctrine of specific performance of contracts is applied to the 
awards because as observed by Lord Eldon in Wood v. 
Giffiih^ " the award presupposes an agreement between the 
parties and contains no more than the terms of the agreement 
ascertained by a third person." 

AH that S* 30 of the Specific Relief Act lays down is thalj 
when the question is one of specific performance, the courtl 
“me Rowersj,nd ,?b99liDli:QBeed W9B fte jrim 

cipleB in the case of an award as in the case of a contract.^ 

‘ 15 I. C. 268. ’ 1 Bim, 54. 

‘ Nickleg V. Bawock, 7 D. M. & Q. ' Kuldip v. MahatU 34 AIL 43. 

300. 
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Limltatiim.—It was held in earlier Allahabad cases that 
a suit for the specific performance of the terms of an award 
should be regarded as a suit for the specific performance of a 
contract, and governed by Art. 113 of the Limitation Act. 
There is nothing in S. 30 which places awards on the same 
footing as contracts for the purpose of limitation. A suit to 
enforce the terms of an award is governed by the residuary 
article 120 of the Limitation Act.' 

Settlements.-—As to specific performance of executory 
settlements under a will, the following observations of Collett 
may be noted ; “ so long as the settlement directed remained 
executory, any party interested under it may sue the trustees 
or other representatives in whom the property has become 
vested to enforce the execution of the directions in the will, 
for the conveyance or other disposal of the property; and this 
js the kind of specific performance contemplated by this 
section, and then in substance the suit will be such a one as 
is contemplated by S. 12, Cl. (a). When the directions in 
the will have been so far carried out that the settlement has 
become an executed one, than the instrument embodying the 
settlement may be enforced specifically for and against the 
like parties as an ordinary trust deed may be.” 


CHAPTER III. 

Of the Rectification of Instruments. 

31. When instrument may he rectified^ —When, 

parties, a 

contract or other instrument in writing does not 
truly exjpress their intention, either party, or his 
reBresencative in inter^ll, may institute a suit to 
'havel^instrumenT rectihed ; and if the court find 
it clearly proved that there has been fraud or mis¬ 
take in framing the instrument and ascertain the 
real intention of the parties in executing the sam^ 
l^£jcMrt^^Tri^2^^^tioi]^rectifj the instru- 

^^^w^^o^exgrg22SlSIl2i£2li22^^ 
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enforce it is to injure neither but to carry out the intention of 
both. In cases of rectification the Court does not put it to the 
other party to submit to the variation alleged but makes the 
instrument conformable to the intention of the parties without 
any such offer or submission." 

The chapter consists of four sections, S. 31 sets out the 
general conditions of relief; Ss. 32 and 33 emphasize the fact 
that the instrument is to be rectified in accordance with the 
real intention of the parties and S. 34 partially adopts the 
later English doctrine as to rectifying and then enforcing 
specifically a written agreement if the plaintiff has so prayed in 
his plaint and if the Court thinks fit. 

Principle ol the rule.—It would not be out of place to 
give here the general rule and the principle thereof as dis¬ 
cussed by Story \ “ Sometimes the written agreement contains 
more, sometimes it simply varies from their intent by express¬ 
ing something different in substance from the truth of that 
intent. In all such cases if the mistake is clearly made out by 
entirely satisfactory proofs, equity reforms the written instru¬ 
ment so as to make it conformable to the precise intent of the 
parties. A court of equity would be of little value if it could 
suppress only positive frauds and leave initial mistakes inno¬ 
cently made to work intolerable mischiefs contrary to the 
intention of the parties. Refusing relief in cases where there 
has been innocent omission or insertion of a material stipulation 
contrary to the intent of both parties and under a mutual 
mistake, would be to work a surprise or fraud upon both.” 

Anarull v, Kailashchandra\ A party to a contract of 
tenancy desirous to have it rectified must come under S. 31. 

Fundamental rules.—*The application of this doctrine 
involves the following rules 

( 2 ) There must have been a genuine agreement (a prior 
actual contract) different from the expressed agreement. Thus 
a policy cannot be rectified by a slip because the slip does not 
constitute a contract.’ 

^ Cal, 118. Fry 13 W. rT 10; Mackenzie v. 

3 Morocco Land Trading Co. v. Wilson^ L. R, 8 Eq. 368. 
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{it) There must be fraud or mistake; but mistake as a 
ground for rectification must be mutual ; a court will not act 
on proof of what was intended by one party only: ’ of course 
a court will not interfere if there be intentional omissions; e, 
as was in Lord Irnham v. Child^ where the parties to a 
contract for annuity designedly omitted to fulfil a promise for 
redemption thinking it would render the transaction usurious: 
It must be noted that the court has to consider not what the 
parties would have done had they been able to anticipate 
subsequent developments, but what was their intention at the 
time the contract was executed. 

{Hi) If the origbal agreement is ambiguous in its terms 
extrinsic oral evidence is admissible to ascertain the true 
intent of the parties. 

Evidence—There must be clear proof of fraud or mis¬ 
take; in order to establish a right to rectification, the plaintiff 
must establish that the alleged intention to which he desires it 
to be made conformable, continued concurrently in the minds 
of all parties up to the time of its execution and must also 
show precisely the form to which the deed ought to be 
brought.'* 

Through fraud—^The cause of the instrument not truly 
expressing the intention of the parties mus t be fraud or 
mistake; there can be no rectification if neither can be 
proved^ In this case a mortgagor alleged that a sum in 
excess of his debt to the mortgagee had been inserted in the 
instrument; but on the facts there being no reason to suppose 
that there was any fraud or deceit on the part of the mortgagee, 
or that there was any mutual mistake of the parties as to the 
amount stated as that for which the security was given, a suit 
under S. 31 to have the deed rectified was held by the Privy 
Council to have been rightly dismissed* 

Mistake must be mutual—^The word mistake " in 
S. 31 is not qualified by any term; it would therefore extend 
^jyggtg^gjboth^^^ far as S. 31 is concerned^ 

‘ Fowler v. Fowler 4 Deg. & J. 50. * Amanat Bibi v. Lachman 14 Cal. 

* Bro. C. C. 8?. 308. 

’ Madhariji v. Bamnach, 
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the ground for relief in both the cases is the same, viz.^ that 
owing to the mistake the minds of the parties have not met 
and therefore there has been no real instrument. But then 
whatever sort of mistake it may be, it must be mutual. When 
the mistake is not mutual, but on the part of one party only, 
there can be no rectification. A plaintiff seeking rectification 
must show that there was an actual concluded contract ante¬ 
cedent to the instrument sought to be rectified and that such 
contract is inaccurately represented in the instrument.' If 
both the parties took different views of what was intended 
there would be no contract at all between them which could 
be carried into effect by rectifying the instrument. It can be 
allowed when all executed an instrument under a common 
mistake and have done what none of them intended ; rectify¬ 
ing a contract where the mistake is on one side only is in effect 
making for one party a new contract different from what he 
intended;^ there can be no rectification where the parties have 
intentionally omitted to insert certain terms in a document; 
what is done on purpose cannot be said to have been done 
under a mistake \ This principle is often applied in the 
case of vendors and purchasers when more land is included in 
the sale deed than the vendor intended to sell. 

Any instrument In writing can be rectified— The 
relief is not limited to contracts only ; it is applicable even to 
instruments independent of contract, wills, instruments 

made in exercise of powers ; it is enough if it is an instrument 
in writing, 

Intention not properly expressed—The court has to 
see “ what was the intention of the parties at the time of its 
execution and not what they should have done if the result 
of what they did had been present to them. ” “ Intention ” 
means, as S. 33 indicates, intention as to the meaning and legal 
effects of the instruments and not merely as to the language in 
which they were to be expre ssed ; the form of words in which 

‘ Baji Abdul Rehman v. The Pvpperal, L. B. 5 Eq.; Bloomer 
Bombay and Pereian Steam v. Spittle, h, B. 13 Eq. 417, 

Navigation Co. 16 Bom. 561. Page v, Marshall 28 Ch. D. 

* Duke of Sutherland v. Heatcote^ 255. 

(1892) 1 Ch. 475 ; Hama v. ® Lachman Eao, Nag* L, R. 49. 
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the document is clothed is immaterial; the court merely looks 
to the substance of the matter; it follows that, this section 
will not apply to intentional omissions thouj;;h the motive o{ 
omission be a mistake of law'. It has been held that rectifi* 
cation is not necessary if the document is not necessary to 
plaintiff’s case; the document would be necessary if the suit 
be for specific performance of a contract*. As ob^served by 
Jenkins, C. J. in Dagdn v. Bhana^ “ the court administering 
equitable principles permits a mistake to be proved where the 
expression of the contract is contrary to the concurrent inten¬ 
tion of all the parties; rectification is allowed when such 
mistake is established. What is rectified is not the agreement 
but the mistaken expression of it.** 

^ Who can sue for rectification—‘‘A Court of equity” 
says Story “ will interfere only as between the original parties, 
or those claiming under them, e. g,, heirs, divisees, legatees, 
assignees with notice; no relief is granted against a bona fide\ 
purchaser for value without notice.** 

It must be “ clearly proved *’—^We have seen the 
danger of affording relief in all cases by allowing parties to set 
aside their solemn engagements and also of refusing relief 
always ; the legislature therefore authorizes a court of equity 
to interfere to rectify only if the evidence amounts to a proof 
clear and satisfactory; the evidence of fraud or mutual mistake 
and of the intention should be clear of all reasonable doubt. 
Under the terms of the section, it is necessary that the court 
should find it clearly proved that there was such mistake^. No 
relief should be given if the evidence is loose or equivocal, or 
in its texture open to opposing presumptions. Parties can put 
in evidence, preliminary documents, drafts or letters to prove 
their intention, as also they can give oral evidence. If oral 
evidence is let in, it must be irrefragable and the strongest 
possible. The party seeking rectification should come to court 
as soon as possible after he comes to know of his right. 

‘ Parhar v. Taswell 2 D. & J. 559 ; “ Mahamed v. Chaterputsing 20 

Innham v Child, 1 Bro. C. C. Cal. 854. 

92 ; WilkinBon v. Nelson 7 Jur. ^ 28 Bora. 420, 

N. B. 483. ’ ^ Madhavji y, Ramnath 30 Bom* 

^ 458. 
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Illustrations—inu,(a) is a case where the relief is allow- 
ed on the ground of fraud and yet limited in its application 
against third persons. Ulus, (b) is a case where relief is given 
on the ground of mutual mistake as to the result, actual or 
legal, of the terms used. 

32. Presumption as to intent of parties.-—Yox 
the purpose of rectifying a contract in writing, the 
court must be satisfied that all the parties thereto 
intended t o make an equitable and conscentious 
agreement 

NOTES. 

Scope—It is limited to the rectification of contracts only 
that are in writing. S. 32 is an application of the maxim “ he 
who comes into equity must come with clean hands.” A party 
'seeking rectification has certainly to show that there was a 
prior actual contract between them but that is not enough; he 
must also show that the agreement intended to be embodied 
is an equitable and conscientious one. The principle of this 
section is clear. It is useless to rectify a written contract if 
when the writing is brought into conformity with the agree¬ 
ment as originally intended, the result would be to establish a 
contract, which is such, in its nature, that it would be against 
equity and good conscience to grant any relief upon it. 

33. Principles of rectification —In rectifying a 
written instrument, the court may inquire what the 
instrumen^wasinten^g^jgjnean^^ what were 
imjen^gd^^KeT^Te^ricoSS^^^i^and is not 
fconunedtoTn^inqmfywnarTneTmguage of the 
^instrument was intended to be. 

NOTES. 

Principle of this section—This principle on which an 
English court of equity acts in correcting an instrument is that 
the parties are to be placed in the same situation as they 
would have stood in, if the error to be corrected had not been 
made, 
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To put briefly the principle is—-Does the deed as drawn 
up go beyond the instruction and intention of the parties ? 
We have already noticed under S. 31, the purport and limits 
of the rule laid down in S. 33. The section only says that the 
inquiry is to be as to what was the intention of the parties at 
the time the contract was executed. Rectification is not 
allowed if after the error is corrected the instrument would 
not express the understanding of both the parties at the time 
of the making of the contract. 

34. Specific enforcement of rectified contract 
—A contract in writing may be fi^^stj^ctifi&^and | 

thenj|rthe^glaintiffhas^s^p^vednnfi^2^^E^ 

the court tfainRs ht, is specincaffy'^orced. 

ILLUSTRATION. 

A contracts in writing to pay his attorney B, a fixed sura in lieu 
of costs. The contract contains mistakes as to the name and rights 
of the client, which if construed strictly would exclude B from all right 
under it. B is entitled, if the court thinks fit, to have it rectified and 
to an order for payment of the sum, as is at the time of its execution 
it had expressed the intention of the parties. 

NOTES, 

S, 34 is permissive and not compulsory—This sectioti 
merely gives a discretion to the court to grant speci6c-per- 
formance along with rectification. It in no way imposes an 
obligation on the court to do it. 


CHAPTER IV. 

Of the Rescission of Contracts. 


35. 


When rescission may be adjudged—hxcy 
jprson interested in a contract (in writing) may 
Ifeue to have it rescinded, ana such rescission may 
ne adiudged bv the court in anv of the following 


I 


adjudged by the court in any of the following 
cases, namely;— 

(«) where the contract is voidable or termin- 
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(6) where the contract is unlawful for causes 
not apparent on its face and the defendant is more, 
to blame than the plaintiff: 

(c) where a decree for specific performance of 
a contract of sale, or of a contract to take a lease, 
has been made, and the purchaser or lessee makes 
/V pav^enf of the purchase money, or other 
pums which the court has order^him to pay. 

When the purchaser or lessee is in possession 
of the subject-matter, and the court finds that such 
possession is wrongful, the court may also order 
him to pay to the vendor or lessor, the rents and 
profits, if any received by him as such possessor. 

In the same case, the court may, by order in 
the suit in which the decree has been made and 
not complied with, rescind the contract either so 
far as regards the party in default, or altogether, 
as the justice of the case may require. 

ILLUSTRATIONS. 

y 

to (a)—A Bella a field to B. There is a ripht of way over the field 
of which A has direct personal knowledge, but which he conceals 
from B. B is entitled to have the contract rescinded. 

to (Zi)—A, an attorney, induces his client B, a Hindu widow to 
transfer property to him for the purpose of defrauding B’s creditors. 
Here the parties are not equally in fault, and B is entitled, to have the 
instrument of transfer rescinded.^ 

NOTES. 

General—The words in brackets (in writing) were re¬ 
pealed by the Transfer of Property Act IV of 1882. 

Relief Is discretionary—As in the case of specific per¬ 
formance, the granting of the relief under Ch. IV is a matter 
of sound discretion “ Secundum arbitrun boni judices'' As 
said in S. 38 the court has the power if it grants relief to 
impose such terms upon the plaintiff as the justice of the 
case requires. The words “ may be adjudged ” in S. 35 should 
be noted. 
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The scope of Cls. (a), (b) and (c)—Clauses {a) and (b) 
are general, applying to all contracts, and clause (r) is limited 
to two kinds, vis,, a contract of sale or a contract for a lease; 
the ground of relief in Cls. (a) and (^) is again different from 
that in Cl. (^). 

Limits on {Re granting of relief--*The relief of rescis* 
sion granted by a Court of Equity to one whose consent td 
the agreement is not properly obtained, is subject to twd 
limitations. As Fry says, there can be no rescission if it is 
not possible to restore the parties in status quo anie^ the 
position in which they would have been if the contract had 
not been made and if a third person has bona fide and for 
value acquired an interest under the contract. It should be' 
noted that S. 36 is limited to cases where there is rescission 
on the ground of mistake only. 

Scope of Ch* IV—This chapter deals with the rescission 
of contracts so far as it can be effected by the institution of a 
suit. S. 35 sets out the three exceptional cases to the general 
rule that a contract cannot ordinarily be rescinded by one 
party without the consent of the other; under S. 35 an 
aggrie ved party can have the relief without th e consfent of me 
ot her party, if the case falls under any of the three clauses. 
A plaintiff coming under this chapter cannot have rescission 
of a part; he must, if he choose, sue to have the whole con¬ 
tract set aside'. 

What is Rescission?—The relief of rescission is exactly 
the opposite of specific performance. It is one of the means 
by which a contract may be discharged. Under the Con¬ 
tract Act, parties get a right to rescind if the case falls under 
any of the Ss. 19, 39, 53, 55, 67, 153, and by reason of the 
conduct of the other party in relation to the contract, 
when it is voidable. 

^^Any person interested in a contract”—In 1919one 
D executed a sale deed in favour of his near relation S. D 
died in 1920. In 1923 the representatives of D sued to set 
aside the deed alleging that S took advantage of the circum¬ 
stance that D was a man wanting in common sense and 


^ Inderprasad v. Campbell 7 Cal. 474. 
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associated with vicious persons and that S fraudulently obtain¬ 
ed the sale deed without consideration and by misrepresenting 
to D that he would properly manage the property, and would 
make a good provision for D’s maintenance. It was contend¬ 
ed on behalf of S, that the suit being one to set aside a docu¬ 
ment on the ground of fraud or undue ifHuence, the right 
to sue did not devolve on his personal representatives, inas¬ 
much as the relief given by sections 19 and 19A of the Indian 
Contract Act must be confined to the actual party, who had 
been defrauded or on whom the undue influence had been 
exercised. It was held that the suit was maintainable under 
S. 35 as the heir was “ a person interested in a contract ’* and 
as such entitled to get the contract set aside. ' A suit can be 
brou ght by a legal representative to^ set aside a documenl 
which has" been induced by fraud or undue influence. 

When a contract is'‘voidable”-^To determine this 
we must turn to the Indian Contract Act, Ss. 19-20. A con¬ 
tract is said to be voidable when it is enforceable by law at 
the option of one or more of the parties thereto, but not at 
the option of the other. A contract is sometimes voidable in 
itself (ad hiitio) or is rendered such by the mistake of the 
other party thereto. The first class covers cases where con 
sent to the agreement is obtained by coercion, undue influen¬ 
ce, fraud or misrepresentation. The second class covers cases 
falling under Ss. 39, 53, 55, 57 and 153 ; the third class would 
cover cases falling under Ss. 20 and 22, Indian Contract Act. A 
contract that is void is necessarily voidable and so cases of 
mistake also are covered by this section. It is therefore that 
the word " voidable ” in the section is to be read as includ¬ 
ing contracts that are strictly speaking void because of mis¬ 
take of fact or law—which is within the province of a court 
of equity. A contract originally voidable must continue to be 
so at the time of suit for rescission. The party may elect to 
rescind by words or conduct. The right to rescind cannot be 
exercised if in the meantime an innocent third person has 
acquired an interest in the property or in consequence of the 
delay the position even of the wrong-doer is affected.* 

^ Shravan Goba v. Ka$htram 51 ^ Clough v. L. & N, W, Co. L. 

Bom. 533. ‘ B. 7 Ex. Ch. 35. 
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CASES. 

Burges* caae\ A share^holder induced to become bo by fraud 
cannot after the Company is wound up, sue for resciasloD, because the 
rights of innocent third parties would be affectod thereby. 

Vtgers v. Pike^. There can be no rescission if a lessee of mines 
being fully informed of the circumstances entitling him to set aside 
the lease goes on working at the mines for profit. 

Panel v. Wright *. A deed was held void having been signed 
through a mistaken belief that it was a lease whereas it was in fact a 
transfer of a mortgage debt. 


What is a ''terminable contract”—A contract is 
said to be terminable when it reserves to one or both of the 
contracting parties a power in certain specified circumstances 
to rescind the contracl^y^^^a c^n^ra^^ 
lation that in a certain event it may be put an end to; stipulaH 
ions for fne right to rescind may vary greatly and much turns 
on their special form ; but the general principle is that they 
(nust be acted upon dofia fide^ that the occasion must be within 
the stipulation and the right must be used as soon as it arises^ 
md once waived it cannot be acted upon. The stipulation 
rendering the contract terminable may be as to the happening 
of a certain event (conditions subsequent) or as to the non- 
fulfilment of a specific term of the contract (breach of a warran¬ 
ty) ; in the former case the contract is not utterly void; it can 
only be rescinded by the party injured thereby; in the latter 
case, the person who fails to perform his own part cannot 
rescind, unless having done all that is incumbent on him, he is 
unable to do it. 


A contract that is unlawful—^The clause applies only 
(a) if the contract is pnlawful for causey not apparent on the 
face thereof and (^) if the defendant is more to blame than 
the plaintifiF. The specific relief of rescission is not therefore 
applicable if the nullity of a contract is apparent upon the 
face of it or if the parties are in ^arz delicto., In order that a 
contract should be set aside under S. 35, cl. (5), the plaintiflf 
should be shown to have been less to blame in the transaction 
than the defendant'. Cl. (i) refers to a contract that is 


^ 15 Ch. D 511. 

2 8 Cl. & F. 562. 


I ' 64 L. T. 

I * Hart V. Haro 18 Bom. 342. 
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apparently operative and really unlawful, in this respect 
" rescission ’* differs from the remedy of cancellation given 
by Ch. V,—the latter being applicable alike to void and 
voidable instruments whether the nullity is apparent or not: 
If the direct object of a contract is unlawful the contract 
would be void under S. 23, Indian Contract Act; with such 
cases, S. 35 has no concern. It refers, as we have said, to 
contracts where the direct object may be innocent but is 
designed to further an illegal purpose; Agreements in which 
an unlawful purpose taints collateral and innocent transaction 
are within the province of Cl. (^) to S, 35. But this one con¬ 
dition is not enough ; a court of equity follows the rule of 
common law as to participators in a crime and does not 
grant relief if the parties are equally in the wrong, /n pari 
delicto potior est conditio postidentis. The parties being in 
delicto is not sufficient ; they should be in pari delicto 
Rjg^ssi^is^allowe d when the one is wholly innocent as wai 

having entered into the coni'racf iun^r extenuating circ^ 
stances, as was in Atkinson v. Dandy'. 

Saviir i v. A and B mother and daughter exe- 

cuteTT^SKciimSn^ of C a nephew of A; it purported 

to divest A and B of the entire property of the Illom of which 
they weie sole proprietors and to vest it in C in consideration 
of his promise to marry and raise up heirs to the Illom, and to 
maintain A and B till their death, B sued to rescind and it was 
held that the object being to defeat the right of escheat of the 
Government, the same was against public policy and parties 
being in pari delicto, no relief could be given, 

Cowan V. Milbourn\ A agreed to let a set of rooms to B 
for delivering lectures; B intended to lecture on subjects 
forbidden by law. A did not know this but on becoming 
acquainted with the facts, he was allowed to rescind, he being 
entirely innocent of the unlawful purpose. 

Atkinson v. Dan6y\ A, a debtor anxious to compound 
with his creditors at a certain rate, was forced to give an 


^ L. R. 2 Ex. 230. 
^ 6 M. & N. 778. 

» 9 Mad. 215. 


' 6 M. & N. 778. 

' L, U. 2 Ex. 230, 
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additional sum to one of the creditors who otherwise refused 
to consent to the composition ; the debtor was afterwards 
allowed to rescind the promise to pay the additional sum to 
that creditor because he was not in part delicto with that 
creditor. 

Default In fulfilling the terms of a decree—This 
clause rafers to a particular kind of decree, viz,^ one for speci¬ 
fic performance of a contract for sale or to take a lease; in 
that case it is clear that if the purchaser or lessee commit 
default, the other party should have relief given unto him. In 
England the relief is given by an order in the same suit in 
which the decree was passed ; whereas S. 35 of the Act would 
seem to require that a separate suit should be brought for 
rescission; the aggrieved party need not necessarily sue for 
rescission ; he may ask for and obtain an order in the nature 
of specific performance appointing a time within which it must 
be performed, or may ask for rescission—the remedy given by 
S. 35, Cl. (r). Paras 2 and 3 to Cl. [c) should be read along 
with this: para 2 calls upon the purchaser if he is found by 
the court to be in wrongful possession of the subject matter 
to pay the vendor the rents and profits received by him. The 
order for this may be made in the original suit in which the 
decree was made and not complied with, and the court may 
also allow rescission in that same suit without requiring the 
vendor to file a fresh suit. This however is an exceptional 
case ; the general rule is that there should be a separate suit. 
There are thus 3 stages; the usual decree for specific peer 
brmance^ the default by the purchaser, and apolication |or 
■^sc^ission' . The English practice seems to be the better one. 
There is a difference of opinion as to the construction of (he 
words “ in the same case.” According to the latest decision 
of the Bombay High Court, the words in the same case ” in 
the last paragraph of S. 35 refer to Cl. (r). The Court there¬ 
fore is empowered to make an order in the suit in which a 
decree has already been made to rescind the contract, instead 
of putting the opponent to file another suit for rescission'. In 
a very recent case decided by the same High Court it was 

^ Sione v. Marsh 35 Ch. D. 188. 

^ Kurpal V, Shamrao 25 Bom. L. B. 234. 
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held that in any event the case of a defaulting vendor (in 
the other Bombay case' the purchaser was the defaulter) who 
has obtained a decree for specific performance is not covered 
by S. 35 and a new suit for rescission must be fi]ed^ 


36. Rescission for -Rescission of a 

contract [in writing] cannot be adjudged |or mere 
mistake, unless the party against whom it is adjudg- 
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Duke of Sutherland v. Heatcote\ The plaintiff sued to set aaide 
the lease on the ground of mistake, but relief was refused to him be* 
cause he was not prepared to give up possession of the lands com* 
prised in the lease. In the case of immoveables, status quo can be had 
by restitution of the property, with an account of mesne profits and 
an allowance for any deterioration. 

2. Mistake of law how far ground for rescission— 
To start with# we have the maxim '' ignorantia juris non 
oxcusaty —Ignorance of law is no excuse. This rule if strictly 
construed, would not allow a contract to be rescinded on the 
ground of any mistake of law; but this strict rule is now to 
some extent relaxed.. As Story puts it an act done under a 
mistake of law is generally valid and obligatory; mere 
mistake of law unattended with special circumstances will 
furnish no ground for the interference of a court of equity, for 
listening too readily to such excuses would be giving greater 
opportunities for the practice of fraud. The tendency of late 
is to narrow rather than enlarge the operation of exceptions. 
However though the courts interfere, there is no settled prin¬ 
ciple laid down for future guidance; the decisions indicate that 
the relief though apparently on ground of mistake is really on 
other grounds ; that there a mistake of law is not the founda¬ 
tion of relief but is only the medium of proof to establish some 
other proper ground of relief, undue influence, imposition, 
mental weakness, etc. With this view judges have attempted 
to put limitations on the maxim in a course of decided cases 
and so we have now the modern rule that a mistake of foreign^ 
law is equal to mistake of fact; and so is a mistake of pri^vate 
rights a mistake of fact. The words “ ignorance of law ” are 
construed to mean only ignorance of a general rule of law of 
the realm, not ignorance of a right depending on mixed ques¬ 
tions of law and fact, or on the true construction of a particu¬ 
lar instrument, or of particular private rights or of foreign law\ 
Private right is a matter of fact but may be the result also of a 
matter of law; even then the court interferes. The distinc¬ 
tion between a mistake of fact and that of law seems, to be 
one of policy rather than of principle. The test is upon what 

Hu E. 18^2, 1 Cli 47I ' 

^ Cooper V. Phibbs L. It. 1 H. L. 149 ; Earl Beauchamp v. Winn^ 

L, R. 6 H. L. 223 ; Bingham v. Bingham, 1 Ves. 120, 
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false assumption was the contract directly and immediately 
founded ? If one of law, there will be no relief, if one of fact 
though that fact may be the result of a matter of law there 
will be relief. Where a mistake of fact is a ground for relief, 
it is not the less so because the person who has made the 
mistake had the means of knowledge'. 




37. Alternative prayer for rescission in suit 
or stocinc performance .—A plamtiU instituting a 
surTlor^ peHormance of a contract in 

writing may pray in the alternative that if the 
contra ct cannot b e specifically enforced, it may be 
rescinded a nd delivered up to be cancelled; and the 
court. It It refuses to enforce the contract specifi¬ 
cally, may direct it to be rescinded and delivered 
up accordingly. 


NOT^S. 

Operation of S. 37.—Tlie provision made in Section 37 
is in accordance with English practice; it must be remem¬ 
bered that it is not allowable to set up two inconsistent states 
of fact and to ask in the alternative for totally different forms 
of relief on wholly inconsistent grounds. The alternative relief 
claimed as under S 37 must be based on the same state of 
facts as the prayer for specific performance though with differ¬ 
ent conclusions as to law^ 


Cowley V. Pocle'. An action to sot aside a transaction for fraud or 
in the alternative for specific performance of a compromise is not main¬ 
tainable ; this reverse mode of seeking relief is not permissible; but a 
person may sue for specific performance and urge that if the court is 
against him on that ground, the contract may be wholly rescinded. 


38. Court may require party rescinding to do 
equity .—On adjudging the rescission of a contract, 
the court may require the party to whom such 
relief is ganted to mak e ai^ c ompensation to the 
other whicli juslice "may regime. ~ 

‘ Wtlmot V. Barber 16 Ch. D. 96. ’ 1 H. & M. 20. 

“ Hawkins v. Lambert 1 J. H. 459. 
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NOTES. 

Compensation.—This section leaves it to the court to fix 
the compensation according to the justice of the case ; the 
nature and extent of the right of the defendant to compensa¬ 
tion in case of rescission is discussed in England in Newbig* 
ging V. Adajn\ This section is not concerned with the case 
of a plaintiff who seeks rescission and also damages; it refers 
to the special case where a defendant on a decree for rescis*^ 
sion of a contract is entitled to compensation. No question 
as to compensation can arise under S. 38^ where an action for 
rescission is dismissed. Where both parties are innocent, com- ' 
pcnsation has to be considerable; but where the rescission is 
due to the misconduct of the defendant, the latter is not' 
entitled to much consideration at the hands of the court. S. 38 
is a supplement to S. 36. Both these read together emphasize 
the rule from the point of view of the person against whom 
rescission is adjudged that there can be no rescission where 
there is no possibility of restoration in fact or equity—S. 36 
requiring as to condition of rescission his substantial restora¬ 
tion—^which S. 38 suggests that this may in some cases be 
effected by pecuniary compensation. 

(See notes to S, 36 )• 


CHAPTER V. 

Of the Cancellation of Instruments. 

39. W/ien cancellation may he ordered. —Any! 
person against whom a^ntteujij^^ void | 

or voidable, w ho has reasonabfeapprehen^n that] 
such instrument, if left outstanding, may cause him ] 
serious iniurv. may sue to have it adjudged void or! 
voidable; and the Court may, in its .discretiop. sol 
adimJge it and order it _tp be delivered ud and I 
canceiled. 

If the instrument has been registered under the 
[ndian Registration Act, the Court shall also send a 


12 


‘ H. L. 13 A. C. 308. 
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copy of its decree to the officer in whose office the 
instrument has been so registered; and such officer 
shall note on the copy of the instrument contained 
in his books the fact of its cancellation. 

ILLUSTRATIONS. 

.jt* (a) A, the owner of a ship, by fraudulently representing her to be 
BeaWrthy, induces B, an underwriter, to insure her. B may obtain the 
cancellation of the policy. 

A conveys land to B, who bequeaths it to C and dies. There¬ 
upon D gets possession of the land and produces a forged instrument 
stating that the conveyance was made to B in trust for him. C may 
obtain the cancellation of the forged instrument. 

(c) A, representing that the tenants on his land were all at will, 
sells it to B, and convoys to him by an instrument, dated the let Janu¬ 
ary, 1877. Soon after that day, A fraudulently grants to C a lease of 
part of the lands, dated the 1st October, 187G, and procures the lease to 
be registered under the Indian Kegistration Act. B may obtain the can¬ 
cellation of this lease. 

(d) A agrees to sell and deliver a ship to B, to be paid for by B's 
acceptances of four bills of exchange, for sums amounting to Rs. 30,000, 
to be drawn by A on B. The bills are drawn and accepted, but the 
ship is not delivered according to the agreement. A sues B on one of the 
bills, B may obtain the cancellation of all the bills. 

Quia Wmet^Nature of the relief, —The jurisdiction of 
a court of equity to order cancellation and delivery of agree¬ 
ments, deeds, &c„ is based upon the administration of a pro¬ 
tective or preventive justice. The court will interfere to 
prevent multiplicity of suit, or irreparable mischief before it 
actually takes place on the principle of quia timet, “ The 
party is relieved upon the principle, as it is technically called 
quia timet \ that is for fear that such agreement, securities, 
deeds or other instruments may be vexatiously or injuriously 
used against him, when the evidence to impeach them may be 
lost; or that they may now throw a cloud or suspicion over his 
title or interest The relief in question is granted before 
any violation of the plaintiffs rights takes place; though no 
actual injury has been sustained, the court interferes because 
' it is apprehended from the peculiar relation between the 

pa rties/ _ 

1 See Story on equity, 8s, 694, 701. 710, 730. 
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Relief is discretionary. — k party is not entitled to 
relief as a matter of right. Its exercise is a matter of sound 
judicial discretion “ to be exercised by the court according lo 
its own notion of what is reasonable and proper under all the 
circumstances of the particular case. The court has even 
when it grants the relief, the power to put the plaintiflf upon 
terms, z. <?., the relief can be granted on certain conditions if it 
thinks necessary to do equity to that other : The court has to 
proceed on the principle.— He who seeks equity must do 
equity'' 

Conditions for the relief. —In order that S. 39 may apply 
the plaintiff must make out— 

(z) that the instrument i s void or voidable as against the 
plaintiff— 

(zz) that he ha s reasonable appre he nsion of injury from 
the instrument if it is left outstanding — 

(z/V) that the threatened injury is serious — 

(iv) that the court ought under the circumstances* of the 
case in the exercise of its discretion to adjudge the instrument 
void or voidable and order it to be delivered up and cancelled\ 

hitcrfcfence on appeal — The exercise of discretion by a 
trial court under this section is not to be interfered with on 
appeal except on strong grounds that the plaintiff has failed 
to show grounds for any reasonable apprehension of serious 
injury®. 

Object of the suit— The express wording of S. 39 indi¬ 
cates that suits under the section have to be confined to the 
object mentioned, via., to have the instrument adjudged void 
or voidable and to have it delivered up and cancelled. This 
section will not apply if the real object of the suit is to obtain 
a declaration under S. 42 and not cancellation'. 

Ordinarily where a plaintiff is out of possession and he is 
in a position to claim a decree for possession, he should not 
be permitted to obtain merely a decree for the cancellation 

^ Per Jenkins C. J. in Vahmahomed v. Daltu 25 Bom. 10, 18-19. 

^ Bhamar Rai (1899) A. W. N. 147. 

' Jabba Pandey v. Sahadrabibi 5 AIL 322. 



THE SPECIFIC REUEF ACT. 


164 


[S. 39 


of an instrument according to which, if genuine, he has no 
titled 


Rescission and cancellation: Difference between 
Chapters 4 and 5—The relief given under Ch. 4 is where the 
sontract is either voidable only or its unlawfulness or nullity 
is not apparent on its face ; but Ch. 5 include s void as well as 
[voidable instruments, whether the nullity be apparent or not, 
with this limitation that there must be reasonable apprehen- 
ri o n of serious itim Again Chapter 4 speaks of rescission 
ofcontracts only, whereas under Ch. 5 any instrijment whe* 
ther it be, a contra ct o r a w ill or se ttlem ent, or any othe r. 
can b e cancelled. S. 39 is wide enouf> h : any one not cven_a 

msfninlenTl^voidSbl^igains^n^ given if 

the illegality or nullity is pon-apparent: “ if an instrument is 
void and ought not to be used, it is against conscience for the 
party holding it to retain it since he can only retain it for a 
sinister purpose.” But where the illegality is apparent, there 
can be* rarely any reasonable fear of injury; and so courts 
require clear evidence justifying apprehension; the same 
principle applies to time expired documents which, originally 
valid, have by subsequent events become functus officio and 
void. A person cannot come under S. 39 if he has no interest 
in the subject-matter of the instrument\ Section 39 applies 
if an instrument is obtained by undue influence". 


jt 

There must be reasonable apprehension—This is a 
question of fact; whether there is reasonable apprehension or 
not is a question depending upon the illegality or unlawfulness 
of the instrument that appears on the face of it; as we have 
seen above, the court interferes when it is not apparent; but 
if it is, ordinarily it does not interfere for in that case " there 
is no danger that the lapse of time may deprive the plaintiff 
of his full means of defence, nor can it be said that such a 
paper would throw a cloud over his title or right or diminish 
its security, nor is it capable of being used as a means of 
vexatious litigations of serious injury.” In every case there 

^ Shandarlal v Saruplal 34 All 140 I ’ Mamusingh v, Umadat Pande 
^ Jhuna V. Becnarain 9 All. 439. I 12 All. 523. 
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may be apprehension; but to bring the case under S, 39 the 
same must be reasonable'. 

The non*paynient or inadequacy of consideration of a sale 
deed is not a sufficient ground for cancellation^ 

hisirumeni —A person can sue for cancellation of an» 
alleged forged receipt purporting to be in discharge of a morU 
gage debt due by him to the plaintiff. A receipt is an instru¬ 
ment*. 

Registration—In Mohima Chunder v. Juglukishore^ 
this section was held to contemplate and provide for a suit to 
have a document cancelled and declared void when the defen¬ 
dant in whose favour it was said to have been executedf 
obtained an order fioin the District Registrar under the 
Registration Act for its Registration, although the plaintiff had 
appeared before the District Registrar and the Sub-Registrar 
and denied the genuineness of the document alleging it to be 
a forgery. 

Ulustrations^lllustrations (a) and (^) are instances of 
contracts between the parties to the suit for cancellation; 
whereas illustrations (r) and (^) are examples of instruments 
other than contracts, and in neither is the plaintiff an apparent 
party to the instrument. 

Chagandas v. Dhonau : On the 16th March 1899 tho firm of Ci 
brought a suit against L> and one Babu to recover a sum due on a bond 
passed by them to the firm , the defence was that bond was void be¬ 
ing passed for a balance due on a wager, while this suit was pending 
on the 13th June 1899 D brought a suit to have the above bond can¬ 
celled under IS 39, Specific Belief Act. The Sub-Judge decided both the 
suits together, he dismissed the first suit and allowed the second It 
was held by the High Court th-it no relief should have been granted in 
the second suit for there could be no tear that the plaintiff would suffer 
serious injury if he did not bring that suit; he had already raised that 
plea in the first suit. 


40. Wkat instruments may be partially can-. 
When an instrume nt is e vi dence of different 
or of^^different ob Hgatip nSj^ the court may, in 


^ Kotracaspa v.Chenvispa 23 Bom. 


Vencafa V. Siimvasa 7 M. \j, T» 


375. 

Kilara v, Kolaya 13 M L T. 

521 . 


270. 

7 Cal. 736. 

27 Bom. 607, 
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a proper case, cancel it in part and allow it to stand 
for residue. 

ILLUSTRATION. 

A draws a bill on B who indorses it to C, by whom it appears to 
be indorsed to D who indorsed it to E, C’s indorsement is forged. C 
is entitled to have such indorsement cancelled leaving the bill to stand 
In other respects 

NOTES. 

Scope of S. 40—Ordinarily the document is cancelled as 
a whole if it is void; but it is otten that different rights are 
evidenced thereby; in such cases equity requires that there 
should be cancellation only of a part that is void or voidable. 
But then a ground for cancellation must not be combined with a 
totally inconsistent charge as was done in lyapa v. Ramalax^ 
mana^ where A whose name appeared in the sale deed as an 
executant having sued for cancellation, alleging forgery, and 
that if it was not forgery the execution of the deed has been 
obtained by fraud and that it was void for want of considera¬ 
tion—the suit was held not maintainable. But where the 
defendant got hold of the original document from the plaintiflTs 
custody and fraudulently endorsed the receipt of payment of 
Rs. 1,200 on the mortgage-deed, a suit for the cancellation of 
the endorsement fraudulently put upon the mortgage-deed by 
the defendant was held maintainable. The endorsement itself 
was regarded as a document % 

Inderprasad v. CampbclT. A agrood to cultivate indigo for B 
during a certain number of years on certain lands situated in different 
villages in respect to a portion of which lands, A was a sub-tenant 
only. A lost possession of this portion because his landlord not having 
paid his rent was ejected. A sued to have so much of the contract 
as related to those lands cancelled because performance was impossible 
through no neglect of his. It was held that he could sue under S. 40 
because the instrument related to cultivating in different villages and 
was therefore evidence of different rights and obligations. 

41. Power to require party for whom instru^ 
fnent is cancelled to make compensation.—On adjud¬ 
ging the cancellation of an instrument, the court 

‘ 13 Mad. 549 39 All. 103. 

® Ram Chandar v (Javfjabarait ^ 7 Cal, 474. 





Jco make any compensation to t 


mSmmmk. 

NOTES. 




Power of court to order compensation—It does not 
[ollow that because a party succeeds in securing a verdict for 
cancellation he is relieved of all his obligations under the trans¬ 
action ; the transaction may no doubt be indefensible but still 
some consideration may have passed from the other side, and 
there is an equitable right to compensation. It is therefore 
that this section empowers the court on adjudging cancellation 
to call upon the plaintiff to make compensation to the defen¬ 
dant or put the plaintiff upon terms as equity requires. 


CASES, 


Mason V. Gardiner'. In usury cases the borrower may 
be called upon to pay the debt fairly due. 


Halrook v. Sharpey', When annuity securities are can¬ 
celled on the ground of want of registration, the court has to 
direct an accounts of receipts and payments on each side and 
require the just balance to be paid by the proper party. 

Rajah Ajitsin^h v. Bijaisin^h\ On adjudging cancella¬ 
tion of a hypothecation and sale deed on the ground that the 
^ranter’s manager and lender colluded, the court ordered that 
the plaintiff should repay the sums actually paid to the manager 
Dr borrowed by him in the course of a prudent management 
Df the estate. 


Advances to a minor—^Where money has been advanced 
to an infant on mortgage with full knowledge of his infancy 
court can in the exercise of discretion conferred on it by Ss. 38 
md 41 refuse to order its return by the infant to the other 
party.^ In setting aside a sale made on behalf of a minor by an 
unauthorised person, the court may under this section make 
it a condition that the minor should refund the amount by 
which his estate and himself were benefited'^; but the court 

Tiro. C. C. 436. | Cal. 5^^ ' 

’ Dattharam v. Vinayak 28 Bom, 
18 ; Limbaji JRavji 49 Bom.576 
Followed in (1926) 7 Lah. 35, 


19 Ves. 131. 

L. E. 111. A, 211. 

^ Mahri Bibi v, Dfiurma IJao, 30 
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will award compensation only in a proper case. Where the 
plaintiff sued to obtain a declaration that the sale-deed passed 
by her to her deceased husband’s brother was not valid as 
having; been executed during her minority and to recover 
possession of the property and where defendant contended 
that the plaintiff was estopped because she represented herself 
as being a major where she must have known that she was 
a minor, and questions were raised as to whether the plaintiff 
was estopped on account of the representation made by her 
and (2) whether the court should have directed the plaintiff 
to restore the consideration money, it was held that the 
plaintiff was not estopped, there being evidence that the 
defendant was not deceived by what she told him inasmuch as 
he had made inquiries about plaintiff’s age from the plaintiff's 
father and from other sources and that there was no equity in 
favour of the defendant to direct the plaintiff to restore the 
consideration money.' 


CHAPTER VI. 

Of Declaratory Decrees. 


42. Jbiscretion of Court as to declaration of 
status or right —Any person entitled to any legal 
character, or any right as to property, may institute 
a suit against any person denying, or interested to 
deny, his title to such character or right, and the 
court may in its discretion make therein a declara¬ 
tion that he is so entitled, and the plaintiff need 
not in such suit ask for an^TurtheiLrjgjig^ 


Bar to such declaration.'—Frowidtd that no 
court shall make any such declaration where the 
[plaiptifiF bein^ able to seek further jfilifif than 
qyDgr^eciaratiog||OMitk^ 

Explanation.—h. trustee of property is “a 
person interested to deny ” a title adverse to the 
title of some one who is not in existence, and for 
whom, if in existence, he would be a trustee. 


^ Guruefidtdaawawy v. Puiawa 44 Bom. p. 175. 
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ILLUSTRATIONS. 

(а) "X is lawfully in possession of certain land. The inhabitante 
of a neighbouring village claim a right of way, across the land. A may 
sue for a declaration that they are not entitled to the right so claimed. 

(б) A bequaths his property to B, C and B, to be equally divided 
amongst all and each of them if living at the time of his death, then 
amongst their surviving children. No such children are in existence. 
In a suit against A’s executor the court may declare whether B, C and 
D, took the property absolutely or only for their lives and it may also 
declare the interests of the children before their rights are vested. 

(c) 'A covenants that if he should at any time be entitled to 
property exceeding one lack of rupees, he will settle it upon certain 
trusts. Before any such property accrues or any persons entitled 
under the trusts are ascertained he institutes a suit to obtain a declara¬ 
tion that the covenant is void for uncertainty. The court may make 
the declaration. 

(d) A alienates to B property in which A has merely life a interest. 
The alienation is invalid as against C who is entitled as reversioner. 
The court may, in a suit by C against A and B, declare that C is so 
entitled. 

(e) The widow of a sonless Hindu alienates part of the property of 
which she is in possession as such. The person presumptively entitled 
to possess the property if he survive her may in a suit against the 
alienee, obtain a declaration that the alienation was made without 
legal necesaity and was therefore void beyond the widow’s lifetime. 

( ^) A Hindu widow in possession of property adopts a son to her 
deceased husband. The person presumptively entitled to possession of 
the property on her death without a son, may, iii a suit against the 
adopted son, obtain a declaration that the adoption was invalid. 

(g) A is in possession of certain property. B alleging that he is 
the owner of the property, requires A to deliver it to him. A may 
obtain a declaration of his right to hold the property. 

(h) A bequeaths property to B for his life, with remainder to B’s 
wife and her children if any by B, but if B dies without any wife or 
children, to C. B has a putative wife D and children, but C denies that 
B and 0 were ever lawfully married. D and her children may in B’s 
lifetime institute a suit against C and obtain therein a declaration that 
they are truly the wife and children of B. 

NOTES. 

Origin and nature of declaratory relief— In England 
formerly it was the practice of Equity court to preface their 
decrees by declarations of rights or title or of matters of fact 
introductory to the relief about to be given ; but this declaration 
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was not made except as introductory to the relief; so also 
in Scotland there used to be a declarator^*—^ 

declaration of right apart from all further relief. It referred 
to action whereby it was sought to have some right of property 
or of status or other right judicially ascertained and declared ; 
As Collett puts it, such actions are designed for the purpose of 
making that clear which is at present doubtful, and which it 
is necessary to make clear. In such actions some right is 
craved to be declared in favour of the pursuer, but nothing is 
sought to be paid or performed by the defender. Decrees 
upon such actions confer no new right; they only declare 
what was the pursuer’s right before. 

V History—^Tlie history of decrees merely declaratory is 
interesting. Such decrees are an innovation and they first 
obtained authoritative sanction in England by S. 50 of Chan¬ 
cery Procedure Act, 1852. Before this it was not the practice 
of the Court in ordinary suits to make a declaration of right 
except as introductory to relief which it proceeded to admi¬ 
nister’. Seven years later, India followed suit with S. 15 of 
the Code of Civil Procedure 1859, when it was enacted that: 
“ No suit shall be open to objection on the ground that merely 
declaratory decree order is sought thereby and it shall be law¬ 
ful for the Civil Courts to make binding declarations of right 
without gi anting consequential relief.” This section was how¬ 
ever repealed by the Specific Relief Act of 1877 and is substi¬ 
tuted by S. 42 which is now the only provision of law under 
which a suit for a declaratory decree can be brought in India\ 
The old enactment was very narrow in its scope: The general 
principle laid down by the Privy Council in the old cases was 
that a declaratory decree ought not to be made unless there 
is a right to some consequential relief which, if asked for, 
might have been given by the Court or unless in certain cir¬ 
cumstances a declaration of right is required as a step to relief 
in some other court Compared with the provision of the 
present S. 42 of Specific Relief Act, the principle was too 
narrow as a general statement of the right to this form of relief. 

^ Deokali Koer v Kedar Naih 39 Cal. 708. 

“ Kunhiamvia v. Kanhunni 16 M.ad. 140. 

* Sheosivqh v Dakho L R 5 L A. 87,1 All. 705 ; Kattama Nakhatt 
V. Dorstnga 2 1. A. 169 ; 15 J^. L. R. 83. 



S. 42 ] WHETHER S. 42 IS BEHAUSTIVE. 1^1 


Object of the section—<*Tbe object of S. 42 is to express 
in definite terms the kind of cases in which the specific relief 
of a declaration of right, apart from all further relief may be 
granted. At the same time care has been taken to avoid a 
multiplicity of suits and to prevent a person getting a declara¬ 
tion of right in one suit, and immediately after, the remedy 
already available in the other. This is clear from the proviso 
of this section; the proviso refers to the status of the plaintiff 
at the time of filing the suit\ The Legislature intended by 
this section that the court might grant to a plaintiff the relief 
granted by a court chancery where no relief at common law 
was available. It must be remembered that it is not the in¬ 
tention of the Legislature to lay it down as a rule that any 
one who claims any interest in property present or future 
ought to be allowed to ask the court to give him an opinion 
on his title\ S. 42 merely refers to declarations as against 
the parties to the suit, not to mere declarations of abstract 
right or bare declarations of trust exclusive of any practical 
equity. S. 42 does not sanction every kind of declaration but 
only a declaration that the plaintiff is entitled to legal character 
or to any right as to any propeity . This section does not 
contemplate a suit for a declaration that a valid personal con- 
tiact subsists between the plaintiff and the defendant, as it is 
not a suit for a declaration of title to a legal character or a 
right to property. 

mere abstr^c^ 

j^be^^^ptained. There nmst be some mj^nggg^enLafitu^ 

? threatened of the plaintiff's rights ; the plamutnnusl allege and 
prdveT^flenial of his right before the plaint is filed; the cause 
of action must be antecedent to the suit and not subsequent. 


Whether S. 42 is exhaustive—According to the highest 


Judicial authority, the court’s power to make a declaration 
without more is derived from S. 42 of the Specific Relief Act 
and regard must therefore be had to its precise terms'. The 
Bombay High Court has also held that the court has no power 


^ Gouinda v. Cetumudcui 13 Mad. 
136 

* Bhugendia vt Triyvnathu 8 C«i. 
761. 


Must Deokali Kuer 39 Cal. 704. 
Hheoparsan Singh v. Eamnan^ 
dan Singh 43 Cal. 694-704; 43 
1. A. 91-97. 
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to make declarations except in so far as such power is ex¬ 
pressly conferred by statute'. It has, however, been held by 
the Madras High Court that this section is not intended to be 
exhaustive as regards the circumstances under which declara¬ 
tory suits can be maintained". Thus a suit for a declaration 
that an order debarring one from acting as Vakil for another 
in village courts is void is maintainable though it may not be 
covered by S. 42 of Specific Relief Act*. The correct view, it 
is submitted, is that S. 42 is exhaustive a nd the courts have no 
power to pass declaratory decrees independently of that 
section 
K 

Essentials of the relief—A perusal of the section indi¬ 
cates that three essentials must be satisfied to get a decree 
for declaration and that decree would even then relate either— 
to some legal character (legal status, <7.^., legitimacy, marriage, 
divorce, adoption, &c., as in lilus, (/), (//) or to some right to 
property. Collett mentions the 3 requirements of a suit for— 
declaratory decree as under ; 

(i)^here must be a present existing inter ys t^ however dis¬ 
tant the possibility of its coming into actual possession and 
enjoyment may be. A mere contingency however proximate 
and valuable, if by virtue of it, thercMs no present estate or 
interest will not suffice, as in the case of the heir of a lunatic ; 

(zV)'lhere must be some present danger or detriment to 
such interest to be averted by the declaration, /. e., the decla¬ 
ration must not have been sought on purely speculative 
grounds; there must have been some denial of the right; and 

man who is at the time entitled, if at all, to an 
executory decree, cannot seek only a declaratory decree. 

Even if the above elements are satisfied it is discre^^ 
tionary with the Court to grant the relief; it cannot be claim¬ 
ed as a matter of right. A court does not make a declaration 
if all the parties are not joined'. It must be noted that the 

^ Bai Vaktuba v. Agarsingji 34 Bom. 676, 680. 

Ramknbhna v. Narayan 39 Mad. 80. 

^ Bamchandra v The Secretary of Slate for India 39 Mad. 808. 

^ See Pollock & Mulla's Contract Act^^. 919. 

’ Maharaja of Benareae 27 All. 136. 



s. 43] 


ESSENTIALS OF THE RELIEF. 


173 


proviso to the section does not empower a court to dismiss 
a suit merely because plaintiff beinj; able to seek further relief 
fails to do so; in that case, all that the court can do, is to 
refuse to make declaration'. 

The court will in the exercise of its discretion refuse to 
give a declaratory decree if the appropriate remedy exists 
else where® or where the real object of the suit is not a decla¬ 
ratory decree but to obtain an opinion on title or is a cloak to 
conceal the real relief. 


A declaratory suit cannot lie in respect of rights arising 
out of a contract®. 

The plaintif f must be entitled to any legal charal 
cter or to any right to any property— This is the first rel 
quirement of a suit for a declaratory decree. It is for th 
plaintiff to show by definite proof that he is entitled to either 
of the two. 

CASES. 


In Maina v. Brijmohan\ The suit was brought for a decree decla¬ 
ratory of the plaintiffs’ title to bo mutwalis and managers of proper¬ 
ties from ancient times connected with religious observances, viz.^ 
a ghat upon the river Jumna ; and the suit was dismissed by the Privy 
Council because the plaintiffs had not definitely proved their rights. 


In Wajidali v. Dianutula\ A Mahomedan brought a suit against 
a person in possession of certain property for a declaration that the 
property was wakf; he did not allege himself to bo interested in the 
property further than as being a Mahomedan. He stated as his cause oi 
action that the defendant had in a former suit between the same parties 
filed a written statement denying that the property was wakf; the suit 


was held by Petheram, C. J. to be unmaintainable because the plainti 
any right to property nor had ho any legal c 




denied by any one ; bis character as a Mahomedan was not denied by 
the defendant. 


Any right to any property—Those that have read ele¬ 
mentary jurisprudence are aware that rights as to property are 
in regard to the enjoyment of the property, either present or 

' Kunjbehari v. Keshavlal 28 18 All. 583. 

Bom.\ Pharasram y, Bhim- ’ Shripatrao v. Shankerrao, 32 

hai, 5 Bom. L. B. 195. Bom. L. B. 207. 

® Kunhamad v. Kathi 14 Mad. ‘ 12 All. 587. 

167; Markuar v, Tarasingh^ ^ 8 All. 31, 
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future, and in regard to real property are known as estates 
in possession or estates of present enjoyment and estates in 
expectancy or rights of future enjoyment of lands (Where 
the actual enjoyment is postponed until the lapse of a specie 
fied time or the happening of a specified event). Both kinds 
of above rights are present rights, z. e., the one is a present 
right to present enjoyments and possession, the other is a 
present right to future enjoyment; both these are within the 
scope of S. 42, but this present right to future enjoyment has 
for the purposes of this section to be distinguished from a 
mere chance or possibility of rights inasmuch as the former 
is a distinct and definite interest known to the law capable of 
alienation by the appropriate remedies and devolving at the 
death of the person entitled upon his representatives, which 
the latter is not. The former, 7. existing rights to the 
future enjoyments of property are known as reversions and 
remainders; these can be vindicated by means of a declaratory 
decree ; the terms' reversion** and “remainder” are explained 
in notes to S. 23. To put briefly a “reversion*^ is an estate of 
future enjoyment arising not by act of parties but by operation 
of law^— i.€, not expressly created by, but lesulting from, the 
alienation of a particular estate, whereas a “remainder** is the 
fraction of interest created by express words at the same time 
as the particular estate and is so limited as to come into 
enjoyment or possession as soon as the particular estate comes 
to an end. The “remainder” may be vested or contingent. 
If the enjoyment is postponed till the lapse of a certain 
specified time or the happening of some event, which may be 
certain to happen, it is said to be a vested remainder ; if it is 
postponed till the happening of an event which is not certain 
to happen it is said to be contingent. 

A contingent remainder is a present right to future enjoy¬ 
ment is uncertain. It is indeed a chance of actual enjoyment, 
but is not quite a mere chance of a future right; it is a right 
recognized by law. A contingent remainder is not a contin¬ 
gent right, such a right is within the purview of S. 42, though 
in one case the Calcutta High Court held the contrary*. This 
1 Oangaya v. Mahalaxmi 10 Mad. 90; Bombay Burmah Trading 
Co. V. Yorks Smith 17 Bom, 197 ; Qreeman v. Mohanlal 8 Cal. 12. 
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is clear from illustrations' and"" to this section: they relate to 
persons presumptively entitled. For cases, see m/ra—-notes 
on illustration. 

A suit can lie for a declaration that a minor boy is not the plain** 
tiff's son. 

A plaintiff can sue for a mere declaration if rent decrees are 
obtained by a defendant against the plaintiff’s tenants and he has thus 
thrown a cloud on his title. 

A suit for a declaration cannot be merely to set aside a deed which 
is merely of evidentially value. 

A dismissed Government servant is not entitled to a declaration 
that his dismissal is in contravention of the rules for it cannot lead up 
to any consequential relief against the crown which the court is com¬ 
petent to grant. 

The defenda nt must have denied or be intejcflsted 
in denying the plaintin?sSnis or right^ This is the 
second requirement of a suit ior a declaration ; in the absence 
of proof that the defendant is denying the plaintiff's legah 
character or right to any property th ere can be no cause of 
action. It is not necessary to prove actual denial; it is enough 
if the defendant is interested in denying it 

CASES, 

In Bhupairam v. Luchman KuwarK A Hindu widow who had 
succeeded to her husband's estate, made a gift thereof to her daughter 
f who was entitled to inherit on the widow’s 4r^tk; the reversioners sued 
[ to impeach the gift but the suit was dismissed on the ground that 
[ there was no denial of the reversioner’s right—the effect of the gift 
was only to accelerate the latter’s succession and put her by anticipa- 
tion in possession of the estate\ 

In Secretary of State v, Kalidas', Where an order under S, 133, 
Cr. P. Code was made for the removal of a certain otta standing in 
front of K’s shop as being an obstruction, K sued for a declaration thnt 
the land was his own and not that of the Government; the action was 
allowed for the defendant was interested to deny K’s title to the land ; 
It was held that since the public roads were vested in Government by 
Bombay Act of 1879, the plaintiff need not wait till the Government 
has taken actual possession of tho land. 

1 Bai Shfi Vacuva V. Agarstngji | * 11 All. 253. 

34 Bom. 676. ’ On the same ground, the suit 

* Satiak Chunder 14 C. W. N. 516. . was dismissed in Wajidah v, 

* Secretary of State v. Kalidaa Dainutoli 8 All. 30. 

16 Bom. 293. ' ^ 17 Bom. 293. 
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Where the plaintiff's trustees of a Hindu templet brought a suit 
for a declaration under this section that they wore entitled to play 
music while going in procession passed a Mahomedan mosque situated 
in a public street, It was held that such a suit would not lie, inasmuch 
86 playing music was not one of the natural uses to which public 
street ought to bo put. 

Per Heaton /.—The right to use a street as a thoroughfare is a 
[right which a court might properly declare but the right to pass along 
[a street playing music, is not a right which the courts ought to reco- 
‘guise in that sense’. 

The widow of a Hindu who lived in union with his family having 
adopted a son to her deceased husband, her unmarried daughter sued 
to have it declared under this section that the adoption was invalid. 
It was held that the plaintiff was not entitled to maintain the suit 
junder this section as she was neither entitled to any legal character 
nor had she any right to any property, her only right being to be 
maintained out of the family property and to have her marriage ex> 
penses paid from it'^. 

The Granting of relief is i discretionary^ w ith the 
Court*—Even if the above requirements are satisfied a decla¬ 
ratory decree is not a matter of right with the plaintiff. It is 
discretionary with the court; of course as has been often 
observed the court has to exercise its discretion not arbitrarily 
nor capriciously but like a prudent man; and it is capable of 
correction by court of appeal. The words in the section are 
very clear and they only repeat the practice prevailing in 
English Chancery court where too discretion is required to be 
exercised with great caution.'* A court does not exercise its 
discretion in favour of the plaintiff if there is any attempt to 
evade the stamp law or to eject parties in possession under a 
colour of a mere declaratory title. On these grounds a decla¬ 
ratory decree has been refused in^. It is for the court in the 
exercise of its discretion to decide whether the plaintiff is 
competent to sue. An improper exercise of discretion by the 
lower court is not in itself a ground for reversing the decree 
of the lower court except when it affects the jurisdiction of the 
court or the merits of the case". Even the Privy Council is 
^ Venkatesh v. Abdul Kadtr 42 76X. 

Bom. p.438 = 20 Bom.L.K.p.667. ^ Vejidali v. Dtanutualla 8 All. 

* Ganesh v. Eangnath 20 Bom. L. 31 and in Oanpatgir, 3 Bom. 

B. p. 413. 280 ; Chocklinga, 1 Mad. 40. 

^ Bhugendra v. Trigunath 8 Cal. ^ Muhamad v,Khudabay 9 All.622. 
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again a superior tribunal interfering lightly in the caae of 
exercise of discretion by the lower court \ If it interferes it 
must state its reasons for so doing^ In granting a declaratory 
decree where no consequential relief is prayed the court has 
to exercise its discretion with still greater caution. 

Proviso—»The effect of the proviso to S. 42 of Specific 
Relief Act is that the Court shall not make a declaration in 
the events specified in the proviso, not that the couit shall not 
grant the relief that is prayed. Where the plaintiffs were en¬ 
titled to claim possession in addition to the reliefs sought, it 
was held that the suit was wrongly dismissed because the 
plaintiffs had omitted to claim further relief’. The proviso is 
applicable only to such relief as is appropriate and consequent 
on the right asserted and not where the relief is merely 
auxilia^y^ 

A court will not throw out a suit as barred by the proviso 
unless it is satisfied beyond all doubt that plaintiff ought to 
seek, further relief and yet he has claimed nothing beyond a 
declaration of title'. 

The proviso has no application to suits instituted under 
(O. 21, r. 6). C. P. Code^ 


Further consequenttat relief—-*The proviso to S. 42 
operates as a check upon the granting of declaratory decrees; 
e courts are expressly warned not to ma 





declaration of title, omits to do so. The object is to avoid 


multiplicity 61 suits and to prevent persons getting a declaration 
Cor right in one suit, and immediately after the remedy already 
available in another'. It must be understood that this proviso 
refers to the position of the plaintiff at the date of the suit"; 
and that the restriction imposed hereby refers to the conse¬ 
quential relief properly obtainable by the plaintiff as against the 
defendant in the suit and is not to be extended to all third 


^ Bamchandra v. Balmukund 29 
Bom. 73. 

“ Kalikison v. Qnlamali 13 Cal 3, 
Sakharam v. The Secretary of 
State for India 28 Bom. 332. 

13 


* Atrnn Chand 19 L C. 219, 

* Aisa Sidha 17 C. L. J. 30. 

« Sahib Lai (1912) P. R. 10. 

Kunhiama 16 Mad. 140. 

Qotind y. Perundein 12 Mad.136. 
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parties who may possibly support some of the contentions of 
the defendant'. This proviso does not say that the suit is to 
be dismissed if the plaintiff omits to seek the consequential 
relief open to him; ail that the court can do is to refuse the 
declaration; the plaintiff may then be allowed to amend his 
plaint if he chose (5 1. C. 141). A declaratory decree can 
be made notwithstandin;; that plaintiffs do not sue for posses¬ 
sion of lands ^ Ail that the proviso forbids is a suit for pure 
declaration without further relief: it does not compel a plain¬ 
tiff to sue for all the reliefs which could possibly be {{ranted, 
or debar him from obtaining a relief, which he wants unless 
at the same time he asks for a relief which he does not want. 
It is intended by S. 42 to give relief to the plaintiff that would 
be granted by a Chancery Court in England where no relief 
at common law was available. The proviso, is, as ruled in 
Madras'* only applicable to such relief as is appropriate and 
consequent on the right asserted. As to cases of amendment 
of plaint, see inira. The further relief referred to in the 
proviso is further relief in relation to the legal character or 
right as to any property which any person is entitled to and 
whose title to such character or right any person denies or is 
interested in denying and does not include a claim for arrears 
of rent\ The further relief which the plaintiff is bound to 
claim is such relief as he would be in a position to claim 
from the defendant in an ordinary suit by virtue of the title 
which he seeks to establish and of which he prays for a 
declaration. It should be noted that the proviso deals only 
with plaintiffs who are able to seek further relief; a declara¬ 
tory decree can be given if the plaintiffs are found not to be 
able to seek further relief though they thought they were. 
An injunction is a further relief within the meaning of S. 42 
of Specific Relief Act". 

Possession—To bar a suit for mere declaration it must 
be shown that the defendant was in possession and as against 
him the plaintiff could have obtained an order for delivery of 

^ Suhramanyam v. Paramaawa^ * Fakirchand v. Anauda^ 14 Cal. 

ram 11 Mad. 116. 588. 

^ Lookenath, 13 Cal. 147. ^ Kunj Behari Prasad v, Keshav- 

^ Kanan v. Krishna^ 13 Mad. 374. lal 28 Bom. 567. 
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poasesaion'. Where the mortgagor ia in actual poaaeaaioa of 
the property, a auit brought by him for a declaration that the 
mortgagee has been paid in full ia maintainable’. This section 
does not bar a suit where the dispute is only as to the nature 
of the possession of the widow defendant and the plaintiff 
reversioner who admits the possession of the other side is not 
entitled to sue for possession*. But a suit for mere declara* 
tion would be barred where the plaintiffs are admittedly out 
of possession of waste land and the defendants are keeping 
them out of it and the plaintiffs are bound to sue for the 
recovery"; so also even if the plaintiff would be entitled to 
possession (temple management) in alternate years’. Where 
in a proceeding under S. 145, Criminal Procedure Code an 
order is passed under S. 146 of the Code appointing a 
receiver the person aggrieved can sue for mere declaration 
of his title against the other side without suing for posses* 
sion". 


Amendment of plaint—As we have seen, the court will 
not make a declaration in cases falling under the proviso; the 
suit is not however dismissed all at once in cases of omission, 
to sue for the further relief. The plaintiff is allowed to amendl 
his plaints and proceed with the suit. In Bombay and Madras! 
the plaints have been allowed to be amended on appeal only 
where the objection as to the non*maintainability of the suit 
as framed has not been taken in the court of first instance’. 
In Kalctbhai v. Secretary oi State“, the appellate court 
ruled that the lower court should have allowed amendment of 
the plaint when it was asked for at not a very late stage. But 
where the objection that the suit was not maintainable was 
taken in the court of first instance, and the plaintiff instead of 
asking for permission to amend the plaint contended that the 
suit was maintainable, amendment was not allowed in appeal*; 


' Malaya Pillai 21 M. L. J. 1S02. 
^ Sher Singh 20 I. C. 761. 

’ Jlam Manorth Singh 36 All. 126. 
* Ishiuar Singh 12 A. L. J. 408. 

° Apu Pillai 23 M. L. J. 118. 

" Administrator of Bengal 15 C. 
W. N. 758. 


’’ Ltmba v. Sana 13 Bom. 548; 
Chanu v. Ramana 14 Mad. 146 ; 
Abdul Kadar t. Mahamed 15 
Mad. 15. 

" 29 flora. 15. 

“ Narayan v. Shankuni 15 Mad. 
255. 
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In Sardarsingh v. Ganpaisingh' the plaintiff bad in the 
appellate court asked for permission to amend the plaint in 
case the court held that the suit was governed by the proviso. 
But then if the defendant does not object to the making of 
the declaration—in the first court—but attempts to meet the 
plainti^s case on the merits and fails, he cannot be permitted 
to raise the objection for the first time in appeal*. 

Illustrations to S. 42 —Illusiraiion («)—Whether the 
interest to be defended or attacked be one of status or of 
right to property, it is a present existing one and the declara- 
tion is necessary to remove or avert a present existing damage 
or risk to such interest; the plaintiff is also not entitled to 
further relief. This is seen in Ulus, (rt) and (/;). The plaintiff 
has a legal character and there is a denial thereof; he need 
not wait till he is dispossessed. 

The converse case of Ulus, {a) is where a person being 
in possession denies the right of the public, any of whom 
might sue for a declaration:— 

Kalidas v. Parjaram\ Where the plaintiffs wore in the habit of 
oonduoting pilgrims to a certain temple and of worshipping on their 
behalf ; the defendants, resident priest prohibited the public from enter¬ 
ing the most sacred portion of the temple without the payment of a fee ; 
the plaintiffs were held entitled to a decree declaratory of their right to 
free access. 

Ramanvja v. DevamukaK Where a District temple committee 
had ordered the removal of the plaintiffs from the trusteeship of the 
temple the plaintiff was held entitled to a declaration that the act of the 
committee was unlawful; so also in Limha v. Rama^ the plaintiff was 
allowed a declaration of his right to officiate at particular times as priest 
at a shrine and receive the offerings made there. 

Worshippers of a temple can maintain a suit for a declaration that 
a permanent lease of temple property granted to the defendants in 
poBsession is invalids 

* 11 Bom. 395. ' Ramanuja v. Devamuka 8 Mad. 

^ Maganlal v. Qovindlal 15 Bom. 631. 

697 ; Bombay Burma € 0 . v. ^ Limha v. Rama 13 Bom. 548. 

Yorkamith 17 Bom. 197. *' Verma Chareni v. Soma PiU 

* Kalidas v. Parjaram 15 Bom. chaya 43 Mad. 410. 

399. 




ILLUSTRATIONS. 


8 . 49 ] 


l8l 


Bis9eguar v. Baroda CantK A landlord whose title to property is in 
danger from the aggression of his neighbour can have a deolaration of 
his rights as against the wrongdoer. 

Shivram v, Jenu^. So also can a person whose property is sold in 
execution of a decree against a party^without waiting for dispossession 
by the auction-purchaser. 

Illusiraiion —In this illustration, though B, C and D 
have a present existing interest in the property bequeathed to 
them, it is not certain whether their children who have not yet 
come into existence, have any rights in the same; the declara¬ 
tion of the right of the children is an essential condition of a 
declaration of the rights existing at the time in B, C and D; 
the court will not however, proceed to declare the rights of 
children further than is essential to fix the rights of B, C and D* 


llludraiion (r),—A court would make a declaration as to 
the interest of persons not in the case only if it is necessary 
and umivoidable ; it will not make it if from the frame of the 
suit it would not bind thereafter the person not then in exis* 
tence. In England the general practice" is not to decide as to 
future rights but to wait until the event has happened, unless 
a present right depends on the decision, or there are some 
other special circumstances to satisfy the court that it is desi¬ 
rable at once to decide on the future rights; it will decide if 
all the parties are of age and are represented before the court. 
In a recent case the Privy Council refused to make a declara¬ 
tion under S. 42, that the will was void. 


A declaratory decree can however be made as to future pro¬ 
fits of a company which would go to form a dividend ^ 


Illustration ((f).«Here as we have seen there is a present 
injury or danger to the reversioner; and this justifies the decla¬ 
ratory decree. Both the illustrations {d) and [e) relate to suits 
by reversioners; but the former relates to suits by reversioner 
whose interest is apparent and indefeasible*—the latter, to one 
whose interest though present and existing is not indefeasible 


^ BisBeg\iar v. Baroda Cant 10 
Cal 1076. 

** Shivram v. Jenu 13 Bom. 34. 
Cunrtis v. Safield 21 Ch. U. 4. 


Bombay Burma Co. 17 Bom. 97. 
See the Togore Case^ L. R, I« 
A. Sup. voL 
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but presumptive; iu each the act sought to be attacked by a 
declaratory decree is an act of alienation by the tenant for life* 

Illustraliofi W.—Here the person presumptively entitled 
has a present interest sufficient to entitle him to sue in order 
to avert the danger to the future enjoyment of such estate by 
the detrimental act of alienation without legal necessity. A 
present interest the enjoyment of which may depend upon the 
most remote incident is nevertheless a present estate although 
with reference to the chances it may be worth little or no¬ 
thing. The more remote the probability of the presumptive 
reversioner coming into possession the greater the need for a 
present declaration of right; otherwise by the lapse of time, 
all trace of the real character of the transaction would be lost. 
In such cases we have to distinguish between an interest 
that has arisen whether it be apparent or presumptive, and a 
mere bare possibility which is neither an interest nor right’. 
Where any deed is executed by the widow of sonless Hindu 
the result of which may be to prejudice the interest of the 
reversionary heirs, those heirs though still reversionary; and 
though they may never get any title because events preclude 
them from doing so may under section 42, Ill. {e) have a 
declaration as to the effect of the deed, notwithstanding the 
fact that the declaration given involves a finding that the per¬ 
son in whose favour it is made, is a reversionary heir*. Ordi¬ 
narily in cases as are given in Ills, {e) and (/) the suit was as 
held by the P. C. to be brought by the next presumptive rever¬ 
sioner except when the nearest one has colluded with the 
widow. 


Illudraiion (^).—This is a kind of case in which a decla¬ 


ratory decree is all that a plaintiff reQuires inasmuch as be h a s 
no need of the assistance of the court to put him in possession.* 
There is no sound reason for compelling a man when others 
advance a claim to property which he believes to be his own to 
wait till his evidence may be lost and to suffer from a possibly 
serious diminution in the value of that property. 


‘ Qremaming v. Wahanlal^ 8 Cal. 
12; Davis v. Angel 7 D. F. & 
J. 542; Oanuayar ▼. Maha- 
laxmi 10 Mad 90. 

^ Saudagar Bxngh T.Pardtp Cara¬ 


van 20 Bom. L. R. p. 509 (A. C.) 
=45 Cal. p,5I0. {JanaH Am¬ 
mo! V. Narayanaswami Aiyar 
38 Mad. 684. Distingoishad). 

’ jRamanuJa, 6 Mad. 864. 
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/itversiffnets.--The ri^t of a presumptive reversioner 
to sue for a declaratory decree is not restricted to the class of 
transactions referred to in Ills, (c), (/), ix,, to transactions by 
the widow herself. He can sue even for a declaration that an 
alleged will on which certain devisees claim, is invalid.' 

A “Hindu” widow can sue for a declaration that she has 
absolute interest in a property i£ limitation is placed upon her 
power to deal with it at the instance of the reversioners.’ 


43. Effect of declaration .—A declaration made 
[under this chapte r is binding only on the parties to 
Irhft suit nersnns claimin 







ILLUSTRATIONS. 

A, a Hindu in a suit to which B, his alleged wife, and her mother 
are defendants seeks a declaration that his marriage was duly Bolemnis- 
ed and an order for the restitution of his conjugal rights. The court 
makes the declaration and the order. C, claiming that B is his wife, 
then sues A for the recovery of B. The declaration made in the former 
suit is not binding upon C. 

NOTES. 

Object of S. 43.—S. 43 enunciates a leading; principle in 
the doctrine of res-judicata\ it is doctrine of universal applica¬ 
tion ; it is not peculiar to particular decrees only. The rule 
stated in the section would have applied even without its 
being mentioned in this Act; it is added here only by way of 
precaution. 

Illustration to the section.—It draws attention to the 
distinction between judgments in rent and judgments inter 
parties. The case put in the illustration is an illustration of the 
latter kind. A prior decision between A and B involving the 
issue of act whether B had been married to A, or not, could not 
be conclusive against C in a subsequent suit by him against A. 


Pultanna 30 Mad. 105, 


I Kesho Ram 7 A. L, J. dlL 
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CHAPTER VII. 

Of THE Appointment of Receivers. 

44. Appointment of Receivers discretionary .— 
[The appointment of a Receiver pending a suit is a 
matter restiner in the discretion of the Court. 

Rejerence to Code of Civil Rrocedure.’^The 
mode and effect of his appointment, and his rights, 
powers, duties and liabilities are regulated by the 
Civil Procedure Code. 

NOTES. 

Nature of the Relief.—The power of appointing a recei¬ 
ver of property is one long possesssd and constantly exercised 
by English courts of equity. The species of Specific Relief 
given by S. 44—The appointment of a receiver—is a branch of 
protective or preventive relief. Equity grants relief to those 
who seek it upon the principle of gma timet. The party seeks 

the aid of a court of equity because he fears some future pro¬ 
bable injury to his rights and interests and not because an in¬ 
jury has already occurred. This relief is given in many differ¬ 
ent ways and the appointment of a receiver is one of them. A 
receiver is defined to be ‘*an indifferent person between the 
parties, appointed by the court to receive rents, incomes and 
profits of lands or other things in question, pending the suit, 
where it does not seem reasonable to the court that either 
party should do it, or when a party is incompetent to do so, as 
in the case of an infant.” He is an officer of the court, and its 
representative, and subject to its orders. The appointment is 
for the benefit of all the parties interested and not for one of 
them only. He has to give security unless the parties dispense 
with it. The appointment of a receiver under S. 44 of this Act 
is different from that under O. XL, Civil Procedure Code, 1908. 
Under S. 44 the appointment is in the discretion of the court 
and it must be made pending a suit and it is only by way of 
specific relief, a relief based on the principal of quia timet \ 
whereas Civil Procedure Code provides for the appointment of 
a receiver of any property, moveable or immoveable, the sub¬ 
ject of any suit or under attachment S. 44 will not apply to 
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property under attachrnent in execution of a decree; there 
the appointment is rather a matter of ministerial procedure 
than of specific relief. Under the Code he may be appointed 
even in the case of insolvent judgment debtors. 

Pending a suit—Under S. 44 a receiver can be appointed 
only if an action is pending; this is because the object of the 
appointment is to provide for the safety of property pending 
the litigation, which will decide the rights of litigant parties It 
is in this respect that an appointment under this section differs 
fiom that under O. XL. Civil Procedure Code. Though the 
appointment is pending a suit it does not follow that the decree 
puts an end to the appointment. 

The appointment is discretionary with the court—* 
Both in England and India the relief under S, 44 is entirely 
discretionary with the court which discretion has to be exerci¬ 
sed with caution and with regard to the circumstances of the 
case; no positive rule of law is laid down. 

General Principles-^t shall state here some of the 
leading principles of law as to receiver, in what cases a 
receiver should be appointed, his powers and rights when 

appointed, his duties and liabilities, the practice on and after 
bis appointment. He is appointed when it appears to the court 
necessary for the realisation, preservation, or better custody or 
msmagement of the property the subject of a suit. The court 
exercises its discretion if the plaintiff is eventually likely to 
succeed. His appointment does not affect the right of a party, 
for he is an ofiicer of the court holding the property for the 
party who may ultimately appear to be entitled to it; money 
in his hands is in custodia legis for whoever can make out a 
title to it\ The object in view is to secure the preservation 
of the property to its appropriate uses and ends; the appoint¬ 
ment made pending a suit does not end with the decree. Any 
description of property may be committed to the custody of a 
receiver, e.g,^ stock in trade, outstanding assets of a trading 
partnership's shares in companies securities in the public 
funds, rents of a real estate. When there is a dispute as to 
title to real property, he is appointed only when a strong case 
* Davis V, Wathhortegh, 2 Swan IIB. 



THE SPECIFIC RELIEF ACT. 


[ 8,44 


186 

of fraud or danger of loss is made out'/ Courts were formerly 
very unwilling to disturb existing possession of a party but 
recent legislation has given the court larger powers. In case 
of co-tenants, receiver will be appointed only if the applicant 
makes out a case of his entire exclusion^ In a case of mort¬ 
gages a receiver can be appointed as against a mortgagor but 
not as against the first mortgagee who is rightly in possession 
unless he has been paid off, or refuses to accept what is due to 
him or cannot satisfactorily show that anything is due to him’; 
in case of trusts the appointment can be made on application 
of a trustee if the majority act alone and take securities in 
their own name omitting that of the dissenting trustee \ A 
beneficiary can have a receiver appointed if he can show that 
the trustee is guilty of misconduct, waste or other improper 
disposition of trust property or that the trust fund is in danger 
or that the executor is a person of bad character and habits". 
One partner can get a receiver appointed against his co-partner 
if he can show a dissolution, or facts which if proved would 
justify a decree for dissolution': breach of duty, miscon¬ 

duct, &c., exclusion of one partner. If the partnership is a 
going concern a receiver will not be appointed unless on the 
grossest abuses of some of the partners, since the appointment 
would destroy the trade'. It is not every squabble that justifies 
interference ; there should be unrighteousness on one side to 
justify interference. As to his powers the Code authorizes a 
court to confer on the receiver all the powers of an absolute 
owner of jgroperty. The person in possession is not necessarily 
removed because of the appointment, he is removed only if 
need be.” It depends upon the nature of'property. The 
tenants are not ejected merely because a receiver is appointed: 
The court does not all at once give the receiver all the 
powers of the owner ; the court ordinarily states these in the 
order of appointment. It limits these to such as are needed 
in the more ordinary and almost daily management of the 
property. He can in England distrain for one year’s rent in 
arrear, can lease the property for a time, spend small sums for 

^ Shrewabury case, ^ JEJverait v. Pryikergh, 12 Bim. 

^ Milbank v. Rivett, 2 Mer. 405. 367. 

^ HUIb y. MdoreCf 15 Beav. 174, “ Smith v. Joyea, 4 Beay. 505. 

Small, 22 Beav. 584. ^ OUbbt y. Hamilton, 2 Anstr. 453. 
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tepairs, &c.; but he cannot turn out tenants or raise rents upon 
slight grounds. He can sue without leave in case of necessity. 
He is entitled to such remuneration as is fixed by the Court. 
This is in the shape of fees or commission ;'it is ordinarily 5 
p. c. on the income, and is borne by the estate. As to his 
duties and liabilities it must be noted that he has to give secu¬ 
rity. Ordinarily he gives a bond and two securities in a certain 
amount; sometimes he has to deposit money or public bonds 
in lieu of security. If the parties desire security may be 
dispensed with; but when court appoints a person it invariably 
demands security except in the case of an official assignee, &c« 
As to the amount, the court does not exact more than double 
the approximate income (or the yeaf. He has to pass his 
accounts and pay the balances due into court at stated times 
as directed in the order of appointment; he would lose his 
commission if he fails to pass accounts. He would have to pay 
interest if he retain balance with him'. He is liable for damage 
caused by wilful default or gross negligence ; he is subject to 
the same liability as an ordinary trustee (see Ss. 46 to 54 
Indian Trusts Act). In case of receiver, want of ordinary 
diligence is equivalent to gross negligence\ 

As to the practice of appointing a receiver, see O. 40, r. 1 
the power of appointment is given to all Courts. The Collect¬ 
or is to be appointed in some cases of landed property. Motion 
for receiver may be made at any stage in the suit and need 
not necessarily have been asked for in the plaint. Generally it 
is not granted without notice to the other side; in case of 
emergency an ad interim receiver can be appointed. The 
motion should by verified by affidavits verifying such facts as 
constitute the necessity for the receiver, the nature and value 
of the property to be affected should be specified, .and it should 
be shown that the person proposed as receiver is a fit and 
proper person. The order operates as between the parties to 
the suit from the date of its being made. He cannot be dis^ 
charged on the mere application of one party. 


' White V. Lincoln^ 8.Ves. 371. ( “ SkirreU^ 2 Hog, 192. 
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(£') to make any order on any other servant of 
the crown, as such, mere^ to enforce the satisfac¬ 
tion of a claim upon the Crown; or 

{h) to make any order which is otherwise 
expressly excluded by any law for the time being in 
force. 

NOTES. 

The scope of the Chapter.~Ch. VIII embodies the 
rules relating to the high constitutional power vested in the 
High Courts at Calcutta, Madras and Bombay for the enforce¬ 
ment of public duties; the exercise of these powers is confined 
to the local limits of the ordinary original civil jurisdiction of 
such courts. The power conferred are very similar to those 
exercised through the old prerogative wri t damns Jot 

which they are substituted. In England the object of the 
Common Law writ, of what is technically known as the prerog- 
ative writ of mandamus, is the enforcing of public duties. 
“ It is a high prerogative writ ” of a most extensive remedial 
nature, and is in its form a command issuing in the King's 
name from the Court of King's Bench and directed to any 
person, corporation or inferior court of judicature, requiring 
them to do some particular thing therein specified, which 
appertains to their office and doty; but then it is very sparingly 
issued. It is not issued till the court is satisfied that no eflectual 
relief can be obtained in the ordinary course of an action at 
law. The procedure both in England and India is much the 
same. In England it is as under:— 

(i) The proceedings begin with an application on oath 
of the party with full detail. 

(ti) Rule may then be issued against the opponent to 
show cause, why a writ of mandamus should not issue, (it is 
rarely made absolute without notice to the.other side }* 

(m) If no sufficient cause is shown, the writ is issued, at 
first in the alternative, either to do the act Of- sliow reason 
against it within a specified time. 

(tv) If no return is made to the writ, he is liable to punish* 
ment; if it is made, but is found insufficient in law or false in 
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fact a peremptory mandamus is then issued, to do the thing 
absolutely; he must obey this to the letter ( Nelson ). 

This chapter does not apply to the High Court at Allahabad 
and the Chief Court of Punjab. 

Inferior Court of Judicature.—A Presidency Magis¬ 
trate’s Court is an inferior Court of Judicature. This section 
is held in to be wide enough in its terms to apply to a case 
where a person applies to a Presidency Magistrate for copies 
of the depositions of witnesses and the orders recorded on a 
complaint and is refused permission to have them.' If a 
prosecutor has a right to such copies his personal right would 
be injured if they were refused. An application under S.45 to 
compel the Magistrate to furnish such copies is not one for 
the purpose of enforcing Criminal Law under S. 7, because 
copies may be required for many purposes. Besides in such 
a case the applicant cannot be said to have any other specific 
and adequate legal remedy. 

Elements of application.—^The application will be dis¬ 
missed as defective if it does not point out clearly the specific 
act or forbearance and the individual against whom it is 
directed*. 

It may also be noted that the conditions contained in the provisos 
{a) to (e) of this section aro cumulative, that is if any one of them is 
not complied with the section will not be applied. In short all the 
conditions must be fulfilled. 

Jurisdiction is discretionary ,—Jurisdiction of High Court to make 
orders under section 45 is discretionary entirely. • 

The duty must be clear and specific.—Primarily it is 
for the applicant asking for a rule under this section to show 
that as required by Cl. (d), the doing or forbearing to do the 
act in question by the opponent was clearly incumbent 
upon him in his public character. In Muttylal Gkosk^ it 
was held that ih6 court would not compel the chairman 
of a Municipality to remove particular candidate’s name 
from the list^ of candidates, because under Ss. 1 and 31 

^ Bank of Bengal v. Dinanoth^ 8 Cal. 166. 

^ Vijayaraghava Pillai, 26 M. L. J. 310. 

° Muttylal Qhosht 19 Cal* 792. 
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of the Bengal Act 2 of 1888 there waa no duty incumbent 
opon the chairman to exercise any judicial discretion or 
taking any judicial action with regard to the list of candidates 
for election. But then it should be noted that the High 
Court has jurisdiction by a proceeding in the nature of a 
guo warranto to restrain a person who has not been duly 
elected from exercising the functions of a duly elected Muni¬ 
cipal Commissioner'. The court can also enjoin the alleged 
performance of a public duty by a person acting as, but not 
really being, a public oflScer ( Lewis 4 Ch. D. SS). 

The omission of a statutory officer to perform the public 
duties as to the settlement of election roll in the manner pro¬ 
vided by the Act amounts to a doing or forbearing to do 
something not consonant to right and justice and High Court 
can interfe^e^ *'The syndicate of the university is a statutory 
body of persons holding a public office ’* within the meaning 
of this section though no emoluments are attached to that 
office. The person protesting against the resolution of the 
senate, is entitled to the relief sought for as an * injured ’ 
person, even though there may be others equally entitled to 
protest in the same matter \ 

Even in cases coming under S. 33 of The Indian Income 
Tax Act, the Commissioner of Income-Tax is bound to state a 
case to the High Court if in the course of inquiry under that 
section any question of law arises in the case and if he impro¬ 
perly declines to do so, the High Court may under the discre¬ 
tionary power vested in it by S. 45 (of this Act) compel him 
to do so in proper case8^ 

The applicant must have no other specific remedy—* 
Though the plaintiff satisfies the Cout that his case is other¬ 
wise covered by S. 45, the Court will not exercise its prero¬ 
gative unless satisfied that the applicant has no other adequate 
and specific legal remedy. A Cour t will not in a proceeding 

^ Corkhill 22 Cal. 717. i ^ In the matter of G, A, Natesan 

Bomesh Chunder Sen 39 Cal. I and iT. B, Bamathan 40 Mad. 

593; In re Surendra Chundra | p. 125. 

Ohoae 45 Cal. p. 950. ‘ * In re Shaikh Abdul Kadar 40 

M. 725. 
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under this section interfere if the applicant has another ade« 
quate legal remedy; it will not go into a question of title\ 
Thus In re, Bombay Fire Insuranee Co*: where a person 
who having purchased some shares in a company, on refusal 
by the directors of the company to register him as a share- 
holder, applied for an order under S. 35 to compel the directors 
to register his name, the Bombay High Court refused to pass 
the order on the ground that the applicant had another specific 
and adequate remedy under S. 58, Indian Companies Act, VI 
of 1882. 

The words “ legal remedy ” in S. 45 {d) Specific Relief 
Act include any remedy given by law including statute law 
and would not necessarily be confined to a legal remedy 
enforceable only in a court of law . 

Specific and adequate remedy” in sub-section {d) of 
S, 45, Specific Relief Act, refers not to a general right of suit 
which must unless expressly barred, always exist, but to some 
specific remedy expressly given by a particular aci\ 

In England, mandamuses have been issued to Municipal 
and other corporations, to Railway and other companies, to 
poor law guardians, to local boards, to district and burial 
boards, to sewer drainage and inclosure commissioners, to 
church wardens and vestries, to road and river trustees, to rail¬ 
way commissioners and other public bodies. They have also 
been issued to such high officers as Lord Lieutenants, to 
Sheriffs, Parish Officers, Gaolers, and Savings Bank Manager8\ 

General—It is a rule of prudence though not of law that 
a demand should first be made by the party injured on the 
person or body bound to perform, and their refusal should be 
proved to the court. In England a mandamus has never 
been granted to deprive one of an office ; in India it would 
perhaps be allowed because the section is comprehensive : 4 
Mad. 223. The application ought not to be premature, nor 

’ Kesko Prasad Singh 38 Cal. 553 Bombay 32 B, L. R. 420. 

=15 C. W. N. 503. ^ In re Manick v. Corporation of 

» 16 Pom. 396. Calcutta 48 Cal 924. 

® Trustees of the Port of Bombay '' Directors and Montey Smith 12 
V. Municipal Corporation of Q* B. U, 481. 
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unreaiKMiably delayed'. In case of a court, judicial dis¬ 
cretion used arbitrarily is a ground for a mandamus*. The 
public duty must be an imperative one, i. e,, one as to which 
no liberty on choice as to the performance or non-perform¬ 
ance of it, is left with the officer or tribunal that has to 
discharge it*. A, impossible act will not be ordered'. 

46. Application koto made.—Every application 
under section 45 must be founded on an aflSdavit of 
the person injured, stating his right in the matter in 
question, his demand of Justice and the denial there¬ 
of. 

Procedure thereon .—And the High Court may, 
in its discretion, make the order applied for absolute 
in the first instance, or refuse it, or grant a rule to 
show cause why the order applied for should not 
be made. 

Order in the alternative. —If, in the last case, 
the person. Court or corporation complained of 
shows no sufficient cause, the High Court may first 
make an order in the alternative, either to do or for¬ 
bear the act mentioned in the order, or to signify 
some reason to the contrary and make an answer 
thereto by such day as the High Court fixes in this 
behalf. 


47. Peremptory order.—It the person, court 
or corporation to whom or to which such order is 
directed makes no answer, or makes an insufficient 
or a false answer, the High Court may then issue a 
peremptory order to do or forbear the act abso¬ 
lutely. 

NOTES. 

Peremptory mandamus is defined in Wharton’s Law 
Lexicon to be a second mandamus which issues where the 
return which has been made to the first writ is found either 

‘ B. V. heads 11 and E. 316. i ’ R. v. Jomey 2 B. & C. 591. 

^ Q. V. Lichfield 7 Mad. 280. | « Bristol B. Oo. 3 Q. B. 1). 10. 

14 
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insufficient in law or false in fact. To this writ no other 
retorn will be admitted but a certificate of perfect obedience 
and due execution. 

48. Execution of^ and appeal from^ orders,’^ 
Every order under this Chapter shall be executed, 
and may be appealed from, as if it were a decree 
made in the exercise of the ordinary original civil 
jurisdiction of the High Court, 

49. Costs, —The costs of all applications and 
orders under this Chapter shall be in the discretion 
of the High Court. 

50. Bar to issue of mandamus,—Neither the 
High Court nor any Judge thereof shall hereafter 
issue- any writ of mandamus, 

NOTES. 

This is because this chapter (Ch. VIII) is a substitute for 
the old procedure of mandamus. 

51. Power to frame rw/M.—Each of the said 
High Courts shall, as soon as conveniently may be, 
frame rules to regulate the procedure under this 
Chapter ; and, until such rules are framed, the prac¬ 
tice Qf such court as to applications for and grants 
of writs of mandamus shall apply, so far as may be 
practicable, to applications and orders under this 
Chapter. 


PART 111. 

Of Preventive Relief. 

CHAPTER IX. 

Of Injunctions Generally. 

52. Preventive relief how granted.—Vvtv&a.- 
tive relief is granted at the discretion of the Court 
by injunction, temporary or perpetual : 

For explanation, see Notes to S. 54. 
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S3. Temporary Injunctions .—Temporary in- 
|1unctions are such as ar^ to cQnt|pi^e until a soeci 
Ified time, or until the further oraer of the court 



upon the merits of the suit ; the defendan 
jis thereby perpetually enjoined from the assertion 
|of a right or from the commission of an act, which 
would be contrary to the rights of the plaintiff. 


NOTES. 

Object of an Injunction.—defines the object of an 
Injunction to be to “ restrain the undue exercise of rights, to 
prevent threatened wrongs, to restore violated possessions and 
to secure the permanent enjoyment of the rights of property/' 
It is therefore that the specific relief afforded by means of in¬ 
junctions is called preventive relief. It is a remedial order, 
but it is a preventive rather than a curative. Its general pur¬ 
pose is to restrain the commission of some wrongful act of 
the party enjoined. 


* Injunction is granted at the discretion of the 
court.~Though the granting of an injunction was and is at 
the discretion of the court, it should be noted that courts of 
equity are of late liberal in granting it than they used to be 
in former times; no hard and fast rules are laid down for 
defining the wide powers of a court to administer preventive 
relief though certain preliminary rules are laid down in Ss. 
53—57 of this Act, Story says “ that courts of equity con- 
itantly decline to lay down any rule which shall limit their 
power and discretion as to the particular cases in which 
injunctions shall be granted or withheld ; for it is impossible 
to foresee all the exigencies of society which may require 
their aid and assistance to protect rights or redress wrongs. 
The jurisdiction thus operating by way of injunction is mani¬ 
festly indispensable for the purposes of social justice in a 
great variety of cases and therefore should be fostered and 
upheld by a steady confidence. At the same time since the 
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exercise of it is attended with no small danj^er both from its 
summary nature and its liability to abuse, it has to. be guarded 
with extreme caution and applied only in very rare cases; 
otherwise instead of becoming an instrument to promote the 
public as well as private welfare it may become a means of 
extensive and irreparable injustice. The court considers the 
balance of hardship, inconvenience and injury on both sides 
but more particularly whether the doing of the thing sought 
to be restrained must produce an injury to the person seeking 
the injunction. 

Injunction, says Story, will be refused— 

(t) When it would operate oppressively or inequitably 
or contrary to the real justice of the case. 

(it) Where it is not the fit and appropriate mode of 
redress. 

(tu) Where it would work or might work an immediate 
mischief or fatal injury. 

(tz/) Where unreasonable or inconvenient consequences, 
might ensue. 

The different kinds of injunctions.—An injunction 
. may be temporary, /. such as continues until a specified 
time pending a litigation, or perpetual t. e,, made at the final 
hearing on the merits, perpetually enjoining the defendant to 
abstain from injuring the plaintifiTs right. The division is in 
respect of their duration. The principles regulating the grant¬ 
ing of these are mainly the same; but then the person seeking 
a temporary or interlocutory injunction has not to make out a 
case which would be required in case of a perpetual injunc¬ 
tion. A temporary injunction can at the first continue till the 
final hearing of the suit; it may be dissolved at any prior 
stage ; if it is affirmed at the final hearing and is embodied in 
the decree, it becomes perpetual. It is thus provisional in 
its nature and does not conclude a right, its object and effect 
being merely to preserve the property in dispute in status 
quo until further orders of the court. It is enough, says Kerr^ 
for the plaintiff to show that he has a fair question to raise 
as to the existence of the right which he alleges and can 
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satisfy the court that the property should be preserved in its 
present actual condition until such question can be disposed 
of. He must show that injunction is the appropriate relief 
and that unless the defendant is at once restrained by an 
injunction, irreparable injury or convenience may result to the 
plaintiflf before the suit can be decided on its merits. There 
should only be the alternative of interference of probable 
destruction of the property; if the suit shows a substantial 
question between the parties, the title to the injunction may 
be good, although the title to the relief prayed may ultimately 
fair. The granting of this, i,e,, temporary injunctions, is 
regulated by the Civil Procedure Code, Order XXXIX, Rules 
1 & 2 where as the subject of perpetual injunctions is dealt 
with by Ss. 54 to 57 Specific Relief Act. A perpetual injunc¬ 
tion is said to be ynandatory ( S. 55 ) when it relates to the 
doing and not necessarily forbearing, or when it orders the 
doing of a particular thing in order to prevent the breach of 
an obligation, when the building of one person is an 
obstruction to the light and air entering through the plaintiff’s 
window. It is a perpetual injunction. A perpetual injunc^ 
Hon differs irom a temporary one in these respects 


( 2 ) the restraint imposed by the latter is not a perpetual 
one as in the case of the former; 


d oes ; and 

(Hi) it is given at any stage of the cas 




SBalBiSHEflaR 


It is not correct to say that a temporary injunction will be 
granted in every case in which a perpetual injunction mi{iht 
fitly be granted at the hearing. 


O. 39. Rr. 1, 2 of the Civil Procedure Code.—0. 39, 
rule 1 relates to injunctions against waste pendente Hie and R. 
2 relates to inunctions against brea phgs.ill coote a cta^iiBd 
acainst-torts. The power given by R. 1, is substantially the 
same as that long exercised by English Courts of equity. The 
object is to restrain the defendant from doing anything which 
» a. W. By. Co, V. B. 0. By. Co., PhU. 597. 
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aay prevent the property remaining; in siaiu$ quo during the 
tendency of a suit. This section would apply to cases of 
exatious alienations of real property ptndenie Hie, the trans- 
er of moveables, negotiable securities, stock, improper 
laytnent of money in violation of a trust, transfer of diamonds, 
Heirlooms covered by S. 11 of this Act. It is a general rule of 
i^nglish Law to restrain all vexatious alienations of property 
>eQding a suit. 

Order 39, rule 1: If in any suit it be proved by affidavit 
>r otherwise. 

(a) that any property in dispute in a suit is in danger of 
neing wasted, damaged or alienated by any party, to the suit 
►r wrongfully sold in execution of a decree, or 

(^) that the defendant threatens or intends to remove or 
lispose of his property with a view to defraude his creditors, 
he court may by order grant a temporary injunction to 
estrain such act, or make such other order for the purpose of 
laying and preventing the wasting, damaging, alienation, sale, 
emoval or dispossession of the property as the court thinks 
it, until the disposal of the suit or until further orders. 

Order 39, R. 2 : In any suit for restraining the defendant 
rom committing a breach of contract or other injury, of any 
:ind whether compensation is claimed in the suit or not, the 
>laintiff may, at any time after the commencement of the suit, 
ind either before or after judgment apply to the court for a 
emporary injunction to restrain the defendant from committ- 
ng the breach of contract or injuiy complained of, or any 
>reach of contract or injury of a like kind arising out of the 
ame contract or relating to the same property or right- 

The court may by order grant such injunction on such 
;erm8 as to the duration of the injunction keeping an account, 
living security, or otherwise as the court thinks fit, or refuse 
he same. 

In case of disobedience or of breach of any such terms an 
njunction granted under these rules may be enforced by the 
mprisonment of the defendant for a term not exceeding 6 
nontbs in civil prison or by the attachment of his property or 
>oth. 
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No attachmrai under these rules shall remain in force for 
more than one year at the end of which time, if the defendant 
has not obeyed the injunction the property attached may be 
sold and out of the proceeds the court may award to the 
plaintiff such compensation as it thinks fit and shall pay the 
balance, if any, to the party entitled thereto. 


CHAPTER X. 

Of Perpetual Injunctions. 

54. Perpetual injunctions when granted.’^ 
Subject to the other provisions contained in or 
referred to by this chapter, a perpetual injunction 
may be granted to prevent the breach of an obliga- 
tion existing in favour of the applicant, whether 
expressly or by implication. 

When such obligation arises from contract, the 
court shall be guided by the rules and provisions 
contained in Chapter II of this Act. 

When the defendant invades_^or__threater^^ 
inva^the plaintiff’s right Fo^^iijoyment ot pro-1 
perty, the court may grant a perpetual injunction 
in the following cases, namely ;— 

(a) where the defen dant is a trustee of the 
property for tlie plaintlii 7"' '' 

(i) where there exists no standard for ascer ¬ 
taining the actual damage caused or likelv to be 
caused ty the invasion ; 

(c) where the invasion is such that pecuniary 
compensation would not afford adequate reli3^ 

{d) where it is probable that pecuniary compen¬ 
sation cannot be got for the invasion ; 

(e) where the injunction is necessary to preve nt 
a multiplicity of iudicial oroceedines^ ’ 

Explanation.—le ox the purposes ot this section 
a trade mark is property. 

* Tmari v. Parmeuhar Tewari (1929) 27 A. L. J, p« 7S4. " 
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ILLUSTRATIONS. 

(ai A letB certain land to B and B contracts not to dig sand or 
gravel thereout. A may sue for an injunction to restrain B from dig¬ 
ging in violation of bis contract. 

(6) A trustee threatens a breach of trust. His co-trustees, if 
any, should, and the beneficial owners may, sue for an injunction to 
prevent the breach. 

(r) The Directors of a public company are about to pay a dividend 
out of capital or borrowed money. Any of the share-holders may sue 
for an injunction to restrain them. 

{d) The Directors of a fire and life insurance company are about 
to engage in marine insurances. Any of the share-holders may sue 
for an injunction to restrain them. 

(e) A, an executor, through misconduct or insolvency, is bringing 
the property of the deceased into danger. The Court may grant an 
injunction to restrain him from getting in the assets. 

(/)’ A, a trustee for B, is about to make an imprudent sale of a 
small part of trustjproper^. B may sue for an injunction to res¬ 
train the sale, even thoul^ compensation in money would have afford¬ 
ed him adequate relief. 

(g) A makes a settlement (not founded on marriage or other 
valuable consideration) of an estate on B and his children. A then 
contracts to sell the estate to C. B or an^y of his children may g y.e for 
an injunction to restrain the sale. 

(h) In the course of A’s employment as a Vakil, certain papers 
belonging to his client, B, come into his possession. A threatens to 
make these papers public, or to communicate their contents to a stran¬ 
ger. B may sue for an injunction to restrain A from so doing. 

{i) A is B’s medical adviser. He demands money of B which B 
declines to pay. A then threatens to make known the effect of B's 
communications to him as a patient. This is contrary to A’s duty, and 
B may sue for an injunction to restrain A from so doing. 

(j) A, the owner of two adjoining houses, lets one to B and after¬ 
wards lets the other to C. A and C begin to make such alterations in 
the house let to C as will prevent the comfortable enjoyment of the 
house let to B. B may sue for an injunction to restrain them from so 
doing. 

(k) A lets certain arable land to B for the purposes of husban¬ 
dry but without any express contract as to the mode of cultivation. 
Contrary to the mode of cultivation customary in the district, B threa¬ 
tens to sow the lands with seed injurious thereto and requiring many 
years to eradicate. A may sue for an injunction to restrain B from 
sowing the lands in contravention of his implied contract to use them 
in a husband-like manner. 
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A, B and C are partners, the partnership being determinable 
at A threatens to do an act tending to the destruction of the 
partnership-property. B and C may, without seeking a dissolution of 
the partnership! sue for an injunction to restrain A from doing the act* 

A, a Hindu widow in possession of her deceased husband^s 
property, commits destruction of the property without any cause suffi¬ 
cient to justify her in so doing. The heir-expectant may sue for an 
injunction to restrain her. 

*• {nT A, B and C aro members of an undivided Hindu family. A 
cuts timber growing on the family-property, and threatens to destroy 
part of the family house, and to sell some of the family utensils. B and 
C may sue for an injunction to restrain him. 


(o)^ A, the owner of certain houses in Calcutta, becomes insolvent, 
B buys them from tho official assignee and enters into possession. A 
persists in tTospassing on and damaging the houses, and B is thereby 
compelled, at a considerable expense to employ men to protect the 
possession. B may sue for an injunction to restrain further acts of 
trespass. 


inhabitants of a village claim a right of way over A‘s'** 
lano* In a suit against several of them A obtains a declaratory decree 
that his land is subject to no such right, Afterwards each of the 
other villagers sue A for obstructing his alleged right of way over the 
land^^^^mgjjauejfo^an^injunction^^ 

(?) ^A, in an administration suit to which a creditor B, is not a| 
party, obtains a decree for the administration of C’s aBset8^g£jjnEooeedg| 
against C’s estate for his debt. A may sue for an miunctiQnJoTestramH!l 


^ (r)v/ A and B are in possession of contiguous lands and of the 
mines underneath thorn. A works his mine so as to extend under B’e 
mine and threatens to remove certain pillars which help to support B*a 
mine. B may sue for an injunction to restrain him from so doing. 


^ A rings bells or makes some other unnecessary noise so near 
a house as to interfere materially and unreasonably with the physical 
comfort of the occupier B. B may sue for an injunction restraining A 
from making the noise. 


^(0'^ A pollutes tho air with smoke so as to interfere materially 
with the physical comfort of B and C, who carry on business in a neigh¬ 
bouring house. B and C may sue for an injunction to restrain the 
pollution. 

(u)^A infringes B's patent. .If the court is satisfied that the 
patent is valid uiid has been infringed, B may obtain an injunction to 
restrain the infringement. 


{v) A pirates B’s copyright, B may obtain an injunction to] 


restrain the piracy, 
B or obsoen 




[^lesB the work of which copyright is claimed 
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{wr A improperly uses the trade mark of B« B may obtain an 
injunction to restrain the user, provided that B’s use of the trade mark 
is honest. 

{x) A, a tradesman, holds out B as his partner against the wish 
and without the authority of B. B may sue for an injunction to res¬ 
train A from BO doing. 

(^; A, a very eminent man. writes letters on family topics to B. 
After the death of A and B, C who is B’s residuary legatee, proposes to 
make money by publishing A’s letters. D, who is A's executor, has a 
property in the letters, and may sue for an injunction to restrain C 
from publishing them. 

(si A carries on a manufactory and B is his assistant. In the 
course of his business, A imparts to B a secret process of value. B 
afterwards demands money of A, threatening, in case of refusal, to 
disclose the process to C, a rival manufacturer. A may sue for an 
injunction to restrain B from disclosing the process* 

NOTES. 

Scope of S. 54 — S. 54 gives us the general principles on 
which a perpetual injunction would be granted in cases of 
contract and in cases of tort. This section does not introduce 
any new principles of law into India; but expresses in general 
terms the rules acted upon by courts of equity in England, 
and long since introduced in India because they were in 
accordance with equity and good conscience \ On analysing 
section 54. we find that in case of contract the rules laid down 
in Ch. 11 are to be applied and in case of torts, the third 
pars^g^aph and clauses {a) to {e) apply. S. 12 gives cases 
where a court would order specific performance of a contract; 
and CIs. {a) to {d) of S. 54 governing the grant of injunction 
in case of torts are precisely mutatis mutandis to those in 
S. 12. Cl. {e) of this section is rather a matter of procedure, 
than of substantive law ; on examining the illustrations we find 
that Ulus, {a) to {h) relate to injunctions in case of contracts 
and breaches of obligations; whereas illus. (t) to (s) to deal 
with cases of torts. In a contract the terms are either affirma¬ 
tive or negative ; in the former case the remedy is by way of 
specific performance~and in the latter, z. if they be nega¬ 
tive the remedy is by way of an injunction. It is therefore 
said that an injunction is in effect specific performances of the 

Shufnnagar JuU Factory li Cal. 184. 
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contract. It ia not necessary here to say anything as to Ss. 55« 
57 the remaining sections of the chapter beyond the fact that 
S. 55 explains what is mandatory injunction. S. 56 gives the 
general defences to an action for perpetual injunction and, 
S. 57 speaks of injunction in case of negative covenants where 
affirmative ones are not capable of being specifically enforced. 

Injunction In case oi contracts and other obliga¬ 
tions—Paragraph {a) merely says that a perpetual injunction 
may be granted to prevent the breach of an obligation existing 
in favour of the applicant; it may arise expressly or by impli¬ 
cation ; when this obligation ( which includes every duty en¬ 
forceable by law) arises out of contract the courts have as 
said in second paragraph to be guided by rules laid down in 
Ss. 12-30 of this Act relating to granting of specific perform- 
ance of contracts.; and what is the reason of applying the rules 
as to specific performance to injunctions? It is, says Ffy^ 
“because it is evident that whenever the court grants an 
injunction restraining the breach of an express or implied 
term of a contract, it thereby pro ianio specifically enforces 
the performance of the contract. It is not always that the 
terms of a contract are of an affirmative nature; they may be 
affirmative or negative, or though affirmative in substance they 
may be of a negative character; when the court has to enforce 
the performance of the negative covenants the remedy in 
equity is by an injunction if they be affirmative the remedy 
would be under Ch. II. Thus it is clear that an injunction is 
in effect itself a specific performance of the contract; S. 54 has 
to be read with S. 56 and S. 57 ; Cl. (/) to S. 56 lays down 
that a perpetual injunction will not be granted to prevent the 
breach of a contract the performance of which would not be 
specifically enforced. In such a case the party is left to his 
remedy of damages; and S. 57 says that in spite of S. 56, Cl. 
(/), the negative covenants in a contract can be specifically 
enforced by an injunction though the affirmative one cannot 
be specifically enforced. The negative covenants may be 
express or implied; but then the affirmative and negative 
covenants must be distinct and separate. The result is that a 
contract cannot be the subject of an injunction if specific 
performance must be refused under the provisions of chapter 
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II, unless it falls within the exceptions contained in S. 57\ 
The classes of cases covered by this para are cases of simple 
negative covenants, cases in which the injunction is applied in 
support of one or more covenants forming part of a contract 
as in cases between landlord and tenant, cases between part¬ 
ners—-where the injunction is granted in aid either of express 
covenants, or of the duties arising out of the relation of 
partnership, cases in which the injunction is in aid of the 
obligations arising out of any fiduciary relation between the 
parties. These we shall discuss in brief while examining the 
illustrations. 

Injunction in case of Torts.—^Examples of injunction 
in such cases are to be found in illustrations (i) to { 2 ), It is 
for the plaintiff to show that his right to, or his enjoyment of 
property is invaded or threatened, and that one or other of the 
facts mentioned in Cls. (a) to (c) exist in his favour. But 
even then the courts are not bound to grant an injunction; the 
court would exercise judicial discretion and weigh the amount 
of substantial mischief done or threatened to the plaintiff, and 
compare it with that which the injunction if granted would 
inflict upon the defendant. The generality of cases for injunc¬ 
tion come under Cl. (^), t.c., where the invasion is such that 
pecuniary compensation would not afford adequate relief; this 
is a matter of difficulty though it is a question of fact. In 
England the test is as under * Damages ’ and not injunction, 
should be given where the injury is not so serious that the 
property might not still remain the plaintifiTs and be so substan¬ 
tially useful to him as before. The cases in which a court 
issues injunction against torts are trespass, injuries to reversion, 
easements (right to support, to light and air, right to way and 
to water, ferries, market) infringements of patent, copyrights, 
trademarks, disclosure of confidential communications, papers, 
secrets, &c. When and under what circumstances an injunc¬ 
tion is issued or refused in such cases can be seen from illustra¬ 
tions (0 to { 2 ) and the detailed examination of the same below. 

Light and air cases.— *In ca s e of obstructi on to li ^ ht 

' Madras Ry.Co.'f. Rmt.li'iA.eA.li. ‘ Ramanjulu Naidu 21 M. L. J. 

I 513:>9M. L. T. 383. 
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fllustrations to S. SAr-^Illustration (a).~Thi8 is an 
instance of a contract between landlords and tenants with 
different covenants some of which need to be maintained. If 
it is not restrained the tenant would at the end of his term 
leave the landlord the bottom of the gravel pit for his estate. 
A tenant can be restrained from converting houses to a differ- 
ent use from that prescribed by his lease. The object of the 
injunction is to maintain the contract in its integrity. 

Illusiraiion (^).—This as well as illustrations {b) to (t) 
relate to cases where the injunction is to enforce an obligation 
arising out of some fiduciary relation. The fiduciary relation 
is constituted by some contract. A trustee is liable for the 
act of a co-trustee if he does not take active measures for the 
protection of the beneficiaries* interest; this he can do by 
obtaining an injunction^; similarly a beneficiary may restrain 
the trustee from doing an act not authorized by the trust 
instrument. 

Illustration (<:).—This is an example of a class of cases 
where Directors of a company who are trustees for the share¬ 
holders, threaten acts in violation of their duty and which a 
shareholder may sue to restrain. It rests on the principle 
that the act contemplated is an employment of the funds of 
the company contrary to the intended purpose: It is an act 
ultra vires. The principle of Naturh v. Irving that expendi¬ 
ture must be limited to the proper object of the company 
applies under all system of law. A company formed for one 
trade cannot engage in another'. In England courts have 
restrained by injunctions similar acts, viz,^ illegal issue of 
shares, registry of improper transfer of shares, loans to 
Directors, etc. 

Illustration (rf).—It relates to acts which are ultra vires 
of the company which are breaches of contract express or 
implied with the shareholders. The fact that the new business 
is profitable is immateriaT. On this principle a company 

^ Chertspy Market 6 Price 278. 

^ Shamnugar Jute Factory^ 14 CaL 189. 

® Ait Qen. v. Q. N. Ry. Co. 1 D. & S. 154. 



206 the specific relief act. ' [ E* 54 

embodied for a specific purpose is not allowed to delegate its 
powers or transfer its business to be amalgamated with 
another company unless the transaction is warranted by the 
memorandum of Association. 

Illustration (tf).—It is a matter of common knowledge 
that an executor who has accepted that position is a trustee 
on behalf of all interested under the will—so far as the due 
administration of the assets are concerned. It must be noted 
that injunction is not granted merely because an executor is 
in mean circumstances ; it must also be shown that there is 
danger therefrom to the estate of the deceased. 

Illustration (/).~The ground of this special interference 
in spite of the available remedy of damages is that since the 
beneficiary is to the limit of his interest, the true owner of the 
property, he has a right to restrain the trustee from dealing 
with it on his behalf otherwise than a prudent owner would 
deal with it. After a conflict of decisions, it is now decided 
that a beneficiary can restrain an improvident sale by a 
trustee*. In the case of quasi wj/ 5 —courts ordinarily do 
not interfere by injunction to restrain acts in the exercise of 
their discretion by managers of clubs, committees, schools, 
universities—particularly where there is no danger to property. 

Illustratiov (^),—It is only a settlement of which there 
might be specific performance under S. 12 (a) that is entitled 
to the indirect protection of an injunction as suggested by 
this illustration : this is the complement to S. 24 {d) and S. 25 
(r) here we haye the case of one interested under a prior 
voluntary settlement actively interposing against the settlor 
to restrain a subsequent contract of sale; the injunction is 
necessary to prevent an extraneous act in violation of the 
settlement; under Ss. 24 and 25 that fact is merely used as a 
defence to a suit for specific performance. 

Illustration (A)—The principle deducible from decided 
English cases** is that the contract of service constitutes a 
fiduciary relation of the legal adviser and his client and the 
vakil is bound not to commit a breach of the obligation to 

Pechel V, Fowler^ 2 Anstr. 543; Anon 6 Mad. 10. 

Davia v. Colough^ 8 Sim. 292; Lewis v. Smith, M & G« 417. 
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observe the strictest confidence in respect of matters comioK 
to his knowledge by reason of employment* He is like a 
trustee and cannot take advantage of his position. 

Illustration («).—The principle is the same; legal and 
medical advisers stand in the same degree of fiduciary 
relationship. 

Illustration (;).-“It relates to implied covenants restrict 
tive of use in lesLses, In case of leases of houses there are 
often covenants against using the house for particular trades; 
again in the case of sale or lease there may under certain 
circumstances be an obligation which ought to be implied for 
the comfortable or continuous enjoyment of property in status 
quo at the time of the sale or lease, as in this illustration. 

Illustration (yfe).—This is suggested by Pratt v. BreW 
there a tenant was restrained from sowing the land with 
mustard and other pernicious seeds, the same being very 
pernicious to the land and requiring many years to eradicate. 
This is on the ground of the act causing irreparable damage. 
A tenant cannot do an act contrary to the usual course of 
husbandry. 

Illustration (/).-—In a case between partners injunction 
is in aid of express covenants or of the duties arising out of 
the relation of partnership. Injunction is issued though par** 
ties could have the remedy of dissolution; if it were otherwise, 
a person fraudulently inclined might at his will and pleasure 
compel his co-partner to submit to the alternative of dissolving 
a partnership or ruin him by continued violation of the partner¬ 
ship contract. But then a court will not grant an injunction 
in petty cases involving no serious evils and not endangering 
the future operations of the partnership, e,g,, mere differences 
of temper, casual disputes, minor grievances. Even dissolu¬ 
tion is sometimes restrained by an injunction. 

Illustration {m), —^This is an example of a large class of 
cases in which a tenant for life may be restrained from waste 
at the suit of the remainderman. The principle of these cases 
is that where a person has qualified interest in property and 


^ Mad. 62. 
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another has an interest in the same property on the determi¬ 
nation of or subject to the prior interest of the person in 
possession, the latter is not justified in so dealing with the 
property as to render the interest of the remainderman less 
valuable when it falls into possession that it would otherwise 
have been. Waste is voluntary or permissive; and it may be 
legal or equitable. This illustration deals with the latter* 
such a waste which a prudent man would not do in the 
management of his property. 

Illustration («).—This is an example of equitable waste 
being restrained as between joint owners of the property. The 
court will restrain that act which amounts to a destruction of 
the subject matter, i-e,, is in excess of the right of enjoyment 
he possesses. Injunction is issued because partition’* is not 
always an adequate relief. Equity will not suffer one co-par- 
cener being allowed to offer to the others a choice between the 
alternative of submitting either to a partition or to the des¬ 
truction of the joint property. The court will not however 
interfere if co-parceners acting bona fide and as prudent 
owners, cannot agree as to what is to be done or omitted. 

Illustration [o). —'This is an example of the relief by in¬ 
junction, being applied in a case of pure trespass. No injunc¬ 
tion is issued if the trespass is temporary and adequate com¬ 
pensation can be obtained for the injury in the shape of 
damages. 

Illustration (/>)—This is an example of an injunction 
granted after a decision in favour of the exclusive right. It 
is an example of Cl. (e) to S. 54; injunction is necessary to 
prevent multiplicity of suits. 

Illustration (^).~This like illustration [p) is an example 
of Cl. {e) to S. 54 ; the object also is to restrain multiplicity 
of suits. The just administration of the assets would be 
greatly embarrassed if other suits were to be permitted. 

Illustration (r).—This is an example of a trespass under 
colour of title. In such cases it is necessary on account of the 
nature of the damage being done by the defendant to grant a 
perpetual injunction in addition to damages. The question 
often arises in case of contiguous neighbours of mines, etc., but 
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the court has to use great caution in so doing. It is some¬ 
times granted before the decision of the right in litigation ; the 
court grants it only upon strong probable and pregnant evi¬ 
dence that the parties to be restrained will not suffer in the 
meantime; it would not grant it if there has been want of 
diligence on the part of plaintiff. The right of support is one 
for the protection of which an injunction is an essential relief. 
That the invasion of such a right where it exists may work 
irreparable damage and mischief is clear, and besides, prior 
to a decision upon it, far less inconvenience or probable 
damage will generally arise from granting that from refusing a 
temporary injunction. A reasonable probability of damage is 
sufficient ground for an injunction. 

Illustration (^).—^This is an example of a class of cases— 
Nuisance, ue,, cases where one so uses his real property as to 
invade the common law rights of others in their real pro¬ 
perty ;—in such cases injunction is an indispensable remedy. 
An injunction was granted to restrain the defendant from 
manufacturing iron pans in a room adjoining the plaintiff’s 
house'; but in case of other easements the court looks to the 
comparative injury caused in point of value and damage. 

Illustrations («), {v), & (w) —^These are examples of the 
classes of cases unconnected with immoveable and sometimes 
several with any object of moveable property in which the 
remedy by injunction is applied to prevent an invasion of a 
right of property which would result in a pecuniary loss to the 
plaintiff. The plaintiff must prove the existence of a valid 
patent and its infringement by the defendant. In these cases 
the injunction operates against the defendant’s agents and 
servants: Illustration (v) relates to copyright and (m) to 
trademark. A trademark is for the purposes of S. 54 treated 
as property. Injunction is issued even if the user of trademark 
is innocent. Even exact resemblance is not necessary to give 
a cause of action. 

Illustration (.;!?•)—This is an example of a case where 
one misuses the name of another with a view to his own profit 
and with the probable result of c ausing loss to the other; but 
' Hulas Rai v. Sohanlal (1923) A. I. R. All. p. 443, 
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the court interferes only if there is a fraudulent misuse of thi 
name of another. The ground for interference is the dange 
of loss thus incurred by the person falsely described as beiU] 
one which he is in fact not. 

Illustration (y)—This is an example of a class of case 
in which the grant of an injunction is founded on the existenci 
of the ordinary right of property in moveables and not on an: 
right peculiar to the objects in question ; the publication 0 
purely private letters is restrained since the sender of a lettei 
does not thereby give the receiver a right to publish it; be 
yond the purposes for which the letter was sent, the propert] 
therein remains in the sender* 

Illustration {z) —^This is an example of a class of casef 
on the subject of the protection oi trade secrets^ of secrel 
inventions and generally of any secret knowledge the disclo 
sure of which will cause pecuniary loss or damage to the 
owner thereof. The injunction is granted with a view tc 
prevent breach of good faith because it will result in irrepar- 
able damage to the plaintiff. This differs from illustration (b] 
inasmuch as in this case it is necessary not only to prove 
breach of good faith, but also pecuniary damage. 

55* Mandatory Injunctions—'Whe n to 

« necefflylS 

comp^ the perlormance of certain acts which the 
court is capable of enforcing, the court may in its 
discretion grant an injunction to prevent the breach 
and also to comjj^l ^firfarpjance qL 
Bb. feguis ite acjg. 

ILLUSTRATIONS. 

(a) A, by new buildings, obstructs lights to the access and use 
which B has acquired a right under the Indian Limitation Act, 

Part IV. B may obtain an injunction, nofc only to restrain A from 
foing on with the buildings, but also to pull down so much of them as 
ibstructs B’s lights. 

(b) A builds a house with eaves projecting over B's land. B m^y 
me for an injunction to pull down so much of the eaves as so project. 

(c) In the case put as illustration (t) to section 54, the court may 
,1bo order all written communications made by B, as patient to At as 
oedioal adviser, to be destroyed. 
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(d) In the case put as illustration (p) to seotion 54, the pourt 
may also order A's letters to be destroyed. 

(a) A threatens to publish statements ooxioeming B which ^ould 
be punishable under chapter XXI of the Indian Penal Code. The court 
may grant an injunction to restrain the publication, even though it may 
be shown not to be injurious to B’s property. 

(/) A, being B’s medical adnser, threatens to publish B's 
written communications with him, showing that B has led an immoral 
life. B may obtain an injunction to restrain the publication. 

(g) In the cases put as illustrations (v) and (w) to section 54, and 
as illustrations (e) and (/) to this section, the court may also order 
the copies produced by piracy, and the trade-marks, statements and 
communications, therein respectively mentioned, to be given up or 
destroyed. 

NOTES. 


Nature of a mandatory Injunction—iThis relief ia 
applicable to the breach of any obligation whether arising out 
of contract or tort. It may be perpetual or temporary, thoufdi 
in very rare cases a temporary injunction of this nature is 
issued. An injunction is in its nature 

a datory injunction is restitutory and prohibitory! The defen-l 
ant 18 first called upon to restore the place to the position in 
which it was before the act was done, and then he is restrain¬ 
ed, when he has so restored it, from doing anything in respect 
of it which would be a breach of obligation on his part. The 
object in every case is to compel the defendant to restore 
things to their former condition. The jurisdiction to make 
such an order has to be exercised with great caution and to be 
resorted to only where the remedy is inadequate for the 
purposes of justice and the restoring things to their former 
condition is the only remedy which would meet the require¬ 
ments of the case. Where compensation is possible or there 
has been undue delay, the court will only grant a mandatory 
injunction to prevent extreme or very serious injury'. It will 
be refused If some other arrangement may be preferred for 
the benefit for the other party. 


Mandatory Injunction in cases of eontracts.~.lii 
cases of acts in violation of contract the. court looks to the 
e xpress stipul ation of the agreeme nt; in equity a person who 
> fiurell V. ftitehurd, U K. 1 Oh. 244; ^akktnt t, Bali, 13 Ch. D. 329, 
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enters into an agreement is bound to a literal performance 
thereof. The court cannot refuse it on the ground of the 
inconvenience that would be caused to the defendant by the 
mandatory injunction', so much so that in Lloyd v. L, C, D. 
Ry* defendant was not allowed to set up the inconvenience 
to the public which will arise from his being compelled to 
perform his agreement; with all this the court will not grant 
it if the injury caused by the breach of the obligation is slight 
or trifling, granting injunction in such a case would be opposed 
to its object; it would be inequitable and work extreme hard¬ 
ship on the defendant. 

Where a breach of a ‘ restrictive covenant ’ cause substan* 
tial damage the court has no discretion to award damages in 
lieu of a mandatory injunction. This rule applies whether the 
covenant is broken by the original covenantor or by an assignee 
with notice*. 

In Lane v. Newdigate'x A leased his land to B for erec¬ 
ting mills and bound himself to supply water thereto from 
canals and reservoirs on his own land. A impeded the enjoy¬ 
ment of water by B by keeping works out of repair by the use 
of locks, and by removing stop gate. B asked for injunction 
which was granted ; in this case even ‘ affirmative covenants ’ 
were enforced; the question arises whether such covenants 
can be enforced against successors of A; according to Tulk v. 
Moxhay'" perhaps they would not be. 

In Hooper v. Brodrick'\ A, tenant for a term of years of 
an inn was removing the fixtures and was proceeding to close 
the house and cease to use it as public inn. B asked for an 
injunction restraining the defendant A from discontinuing 
during the term of his lease the inn, and to use and keep the 
house at all reasonable times as an inn, or to take out licenses 
for the purpose; the mandatory injunction was refused on the 
ground that a court had no jurisdiction to comepl a party to 
carry on the business of an inn although it may prevent a 
^ horA Manaera v. Johnaon, 1 Ch. 243. 

D. 680. ‘ 10 Ves. 192. 

» 2 D. J. S. 579. > (1848) 78 R. B. 289. 

’ AchUli T. Tovell (1927) 2 Ch. U. « 9 L. J. Ch. 821, 
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defendant from doing such acts as would put it out of his 
power or out of the power of any one to carry it on. 

I Mandatory injunction in case of tort8.'-;i;;4jBIRd3lS^ 
itUBn ction is of freauent application in case of tort^ha^of 

., EESS 

IvP^W^sances or easements. In these cases an injunction! 
^compeliing the act proved to be injurio¬ 

us is the only adequate relief, ordinarily the court gives relief 
only as to bpildings erected after the commencement of the 
action or after notice given by the defendant objecting to his 
doing so, but then there is no rule of law preventing a court 
from granting a mandatory injunction where the injury sought 
to be restrained is completed before the 61ing of the suit. The 
court considers the nature and extent of the damage, and the 
comparative convenience or inconvenience of granting or 
withholding it. 

Joychandro v. Beprochnrn^ : A and B were co-sharers^ 
owners of certain property. B excavated a tank on a part of 
the land. A sued for an order that the land on which tank 
was excavated without A’s consent should be restored to its 
former position ; injunction was refused on the ground that A 
had not shown any injury by B’s act which materially affected 
his position. The mere fact that the land out of which it had 
been excavated was fit for cultivation is not an injury of a 
substantial nature necessitating a mandatory injunction. 

In Krehl v. Burrell^• A, despite repeated warnings 
from the plaintiff B, persisted in building a court yard over 
which B had a right of way to his shop and had refused terms 
of compensation which B had agreed to accept. Though the 
building was built at enormous cost it was ordered to be 
removed. 

Trespass.-—As to when mandatory injunction would 
issue in case of trespass, by removing "encroachment on 
plaintiflT's land, see the case of Abdul Hussan'', 


Mandatory injunction—Completed structure—Where 
the defendant built a balcony upon his land so as to overhang 


' Joychandro v. Beprochwrn, 14 

■* 7 Cb. D. 55. 

Cal. 236. 

' 38 Cal. 687. 
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the open land of the pbuntiffii, and further put a roof over it 
after receiving notice from the plaintifls objecting to the 
encroachment, it was held, in a suit for a mandatory 
injunction to remove the balcony, that as there was no direct 
evidence that the defendant had before the notice knowingly 
coqpmitted trespass and as it was not shown that the 
existence of the balcony would cause such damage to the 
plaintiffs as would not be compensated by money substantial 
monetary compensation would suffice and no mandatory in¬ 
junction to pull down the structure was necessary'. 

56. Injunction when refused —An injunction 
cannot be granted-— 

fa)*^to stay a judicial proceeding pending at 


the institution ot the suit in which the injunction is 
sought, unless such restraint is necessary to prevent 
a multiplicity of proceedings : 

^ (3)'^to stay proceedings in a ^urt not s ubordi- 
nate to that from which the Injunction Is sought ; 

(c)*'to restrain persons from applying to any 
legislative body ; 




departm ent of the Go vernm^t ^f India 'or the 
overnment, or'with the sovereign acts of a 
Foreign Government; 

(e)'^to stay procee 4iE£S iii any criminal matter . 

(^}^to prevent the breachof a contract,the 
performance of which would not be specifically 
enforced * 

{g) to prevent, on the ground of nuisance, an 
act of which itjs not reasonably clear that it will 



(fe) to prevent a_cgPtinojng bireacli in which 
the applicant has acquiesced 

(»J^when equally efficacious relief can certainly 
be obtained by any other usual mode of proceeding, 
excegtjncasejofbreac^oftrus^ 

LaZ/e Dayal v* V^^hwamth YMya (1929) 31 Bom. L. B. 126. 
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Cy) when the conduct of the applicant or his 
agents has been suc h as to disentitle hi m to the 

^ . 1 . . . r.ir jsasr^ 

assis tance of the court ; 

(i) where the applicant has i |o personal in- 

terestigt^pi^^tter. 

ILLUSTRATIONS. 

(а) A seeks an injunction to restrain his partner B, from receiving 
the partnership debts and effects. It appears that A had improperly 
possessed himself of the books of the firm and refused B access to them. 
The court will refuse the injunction. 

(б) A manufactures and sells crucibles, designating them patent 
plumbago crucibles." though in fact they have never been patented. B 
pirates the designation. A cannot obtain an injunction to restrain the 
piracy. 

(e) A sells an article called ** Mexican Balm," stating that it is 
compounded of divers rare essences, and has sovereign medicinal quali¬ 
ties. B commences to sell a similar article to which he gives a name 
and description such as to lead people into the belief that they are 
buying As Mexican Balm. A sues B for an injunction to restrain the 
sale. B shows that A’a Mexican Balm consists of nothing but scented 
hog's lard. A's use of his description is not an honest one and he can¬ 
not obtain an injunction. 

NOTES, 

Scope of S. 56.~This section gives the defences that can 
be raised to a suit for injunction. It specifies cases where it 
must be refused; and even if the case does not come within 
any of the clauses of S. 56, it does not follow that an injunc¬ 
tion is to be granted ; the court may refuse it in the exercise 
of its discretion on the ground of delay, hardship, incon¬ 
venience, &c. The grounds of defence are general or parti¬ 
cular. Cls, (a) to {e) are general grounds of defence to all 
suits, whereas Cls. (/) to {^) are particular grounds of defence 
depending on the circumstances of special cases. 

Practice.--^Where the actual invasion of a right and 
other circumstances show that the invasion is likely to con¬ 
tinue the proper remedy is an injunction to say that the 
plaintifif ou^t to sue for damages every time that the right is 
invaded is to drive him to a multiplicity of suits'. 


' £ai Samrait 13 Bom, L« E. 905. 
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Stay of proceedings, CIs. (a), (b), (e).—As a general 
rule an injunction cannot be granted to stay judicial proceed¬ 
ings pending at the institution of the suit (or injunction ; the 
section recognizes one exception to this, 

propeedinp. 

Iiowever to prevent an injunction being issued to stay proceed¬ 
ings that are not pending but are merely in contemplation\ 
Cl. (a) of S. 56 has reference to two important prerogatives of 
the court of chancery in England; (i) right to stay proceed¬ 
ings and (ii) bills of peace; whenever the defendant could 
show a good defence, the court of chancery formerly used to 
stay proceedings pending at common Law Courts but that 
power is now abolished by the Judicature Act of 1873 ; in India 
too, the same court administers both Justice and equity and so 
this old jurisdiction of a court of equity to stay proceedings 
elsewhere is obsolete. The single exception is however still 
maintained, 2 . e., to grant injunction to prevent multiplicity of 
proceedings—^what is known in England as Bills of peace. In 
England, says Story, “ Bills of peace may be in two classes, 
of cases (i) where the plaintiff after repeated and satisfactory 
trial has established his right and yet is in danger of further 
litigation and obstruction to his rights from new attempts to 
controvert and (ii) where theie is one general right to be 
established against several or a number of distinct persons 
either where one person claims or defends a right against 
many or where if each party sued separately the litigation would 
be interminable, and hence the injunction,** This exception in 
Cl. (a) is subject to the general proviso stated in Cl. (i)~that 
under no circumstances can a court restrain proceedings in 
another court which is not subordinate to it. (The order of 
superiority is as under—-Privy Council, High Court, District 
Court, Subordinate Judge). According to Cl. (e) proceedings 
in any Criminal matter cannot be stayed by an injunction; 
but this does not bar interference of the court of equity if the 
same act which is criminal touches also the enjoyment of 
property. The court as the power to restrain a person from 
proceeding at the same time upon the same matter of right in 
both a civil suit and a criminal prosecution. * It will do it on 
the ground of injury to property. 

‘ White V. Itedyravi\ ll Cb. D. 24. 
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In re Briion Medical Association^ application for 
ing up a company having been filedi further proceedings of a 
criminal nature against the company were restrained. 

Appu V. Raman^ : A sued in the court of a sub-Judge 
for an injunction restraining B from executing the decree of a 
District Court and obtained it. It was held by the H. C. that 
S. 56, Cl. (i) was no bar, for there were no pending proceed¬ 
ings and besides the injunction was not one to stay proceedings 
in the court of the District Judge. He had not then applied 
for execution and its effect was only to prevent him from so 
applying. 

Interfering with functions of Government or legis¬ 
lative body. Cls. (c), & (d).—‘These are also general like Cls. 
(a), {h) and (^), but they are based on considerations of public 
policy: Cl. {c) is in accordance with English practice that 
courts have no power to restrain a person from applying to 
parliament or legislative body; there in certain cases however 
it is observed that in exceptional cases the chancery court has 
such power, but the Judges have in no case ventured to 
exercise the asserted power ^ Cl. (rf) applies only when the act 
sought to be restrained is by express statute or otherwise one 
that may be legally done by the particular department of the 
Government. It does not follow that an officer of Government 
cannot be restrained in doing a wrongful act which is a tort. 
The court cannot interfere even with the sovereign acts of 
foreign government, nor are contracts of foreign government 
enforceable by injunction against the property of such Govern¬ 
ment in England. In Vanasour v. Kruph" the court was held 
to have no jurisdiction to prevent the Mikado of Japan from 
removing his property in England. 

Staying proceedings In a criminal matter. Cl. (e)—i* 
Generally the Court will not interfere by way of injunction to 
prevent criminal proceedings being taken against a defendant 
to a pending action, Under Cl. 56 (^), a civil court has no 
jurisdiction to stay by means of a permanent injunction 

^ 32 Ch. a’ 503. ^ ~ Steele v. Kliaienal Ey. Co. U 

“ Appu V, Raman U Mad. 425. h. 2 Ch. 237. e 

* 9 Ch* D. 351. 
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proceedings in any criminal matter'. The principle is lluit 
the court will not interfere by way of injunction where the 
legislature has provided a mode of procedure before a 
magistrate. 

Preventing a breach of a contract Cl. (f This is 
clearly a necessary deduction from the general principle laid 
down in S. 54; we have seen that in case of an obligation 
arising out of a contractp rules relating to specific performance 
regulate the granting of injunction in such cases; whatever 
would be a defence to one kind of suit would be equally a 
defence to the other ; S. 57 is an exception to this. 

Preventing a nuisance —^In England formerly a court 
did not interfere till it was proved that the act was a nuisance, 
2 . e,, the act was committed ; but now it does interfere before 
any actual nuisance is committed if it is satisfied that the act 
complained of will inevitable result in a nuisance. As held in^ 
injunction is not granted if there is no reason for supposing 
that there is any danger of mischief or of a serious injury being 
done suddenly before the interference of the court can be 
invoked. The fact that the act may probably prove a nuisance 
in remote future is no ground for interference. The following 
observations in Earl of Ripon v. Hobart a'" may be noted : 

" If the thing sought to be prohibited is itself a nuisanoe the court 
will interfere to stay irreparable mischief without waiting for the 
result of a trial but, where the thing sought to be restrained is not 
unavoidable and in itself noxious but only something which may 
according to circumstances prove so, the court will refuse to interfere 
till the matter is decided at law. The court would be very slow to 
interfere where the thing to be stopped may very possibly be preju¬ 
dicial to none.” 

Plaintiffs acquiescence is a bar— This ground of 
refusal is based on the maxim “ delay defeats equities." All 
that we need know is ''what constitutes acquiescence*’ in 
equity, and what kind of evidence is necessary to prove it. 
This ground of defence is not recognised freely. It is appli¬ 
cable only when the breach is a continuing one : As said in 

‘ Rajkumari v. Bama Sundari 23 Cal. 610; Calcutta Port Comn^B* 
aoners v. BmraJ MuH Jalan 55 Cal 97B. 

^ AtttMey General v. JSkBitMd Oat 3 D. and G. 304. 

* M. and K. 140. 
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Letis V. Amherst^ acquiescence is when a party having a ri|{ht 
stands by and sees another dealing with the property in a 
manner inconsistent with that right, and makes no objection 
while the act is in progress. In such a case he cannot after¬ 
wards be allowed to complain; but then there can be no 
acquiescence until that person has knowledge both of the acts 
committed as of the rights involved. Mere delay is not enough 
to constitute acquiescence; there should be such a lapse of 
time as to make it a fraud afterwards to allow the plaintiff to 
insist on his legal rights. As observed by Lord Campbell in* 
if a party has an interest to prevent an act being done, and 
acquiesces in it, so as to induce reasonable belief that he 
consents to it, and the position of others is altered by their 
giving credit to his sincerity, he has no more right to challenge 
the act to their prejudice than he would have had if it had 
been done by his previous license.” There must however be 
clear evidence that the plaintiff had full knowledge of his 
rights. There is no acquiescence if the party is not aware of 
the violation of his legal rights, or if there is no injury to 
acquiesce in, or if he acted in ignorance of consequences. 
Once an act is committed without the knowledge or assent 
above referred to, a right of action has accrued and no lapse 
of time short of the period of limitation will bar it, though it 
may be that delay viewed as laches may make the court 
decline a particular form of relief '. The court generally con¬ 
siders two points, the length of the delay and the nature of 
the acts done in the interval'. Acquiescence though it bars 
an injunction does not necessarily bar compensation\ 

When any other relief is available. Cl. (O-^This 
clause repeats the general principle kept in mind by a court 
of equity in granting an injunction, viz,, whether the plain¬ 
tiff, has any other equally efficacious relief open to him: 
the only exception being a case of a breach of trust where 
injunction is granted though there be other remedy. For 
the reason, of this exception, See S. 54 (a). In a suit for 
declaration that a certain contract entered into between the 

' 2 ?h. 123. ! ‘ Oaimeros^ v. Lorimor, 7 Jur. N, 

^ DebiisBch V. AU, B Cli. p. 314. ' ^ Ltfadsoy Mfolsiisi Co.v. Hudr,^ 

‘ Wood V, SutoHffet 2 Sim. 163. > L. H. 5 P. C. 239. 
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plaintiffs and defendants was not binding on the plaintiffs, 
inasmuch as they did not enter into such a contract^ and that 
they were accordingly entitled to an injunction to restrain 
arbitration, it was held that the injunction claimed should not 
be granted in view of this clause’. The plaintiff’s suit for an 
injunction to prevent the defendant from selling property to 
another person which he had agreed to sell to the plaintiff was 
dismissed as not competent^ the remedy by way of a suit for 
damages being open to him. 


Inequitable conduct of the plaintiff. Cl. (j).—This 
ground of defence is based on maxims: He who seeks 
equity must do equity *’ and “ He who comes to equity must 
come with clean hands." It is open to court to refuse an 
injunction where the state of things complained of is the 
outcome of the plaintiff's own conduct, and where he does not 
satisfy the court that his own acts and dealings in the matter 
have been fair and honest'. The three illustrations appended 
to this section are all examples of this clause. Ulus, {a) is 
based on the general principle that a partner who complains 
that the other partners do not do their duty towards him 
must be ready at all times and offer himself to do his duty 
towards them. Illustration {b) and [c) relate to trade marks : 
as, to trade marks the rule is that if a trade mark represents 
an article as protected by a patent when in fact it is not so 
protected, such a statement prima facie amounts to a misre* 
presentation of an important fact, which would disentitle the 
owner of the trade mark to relief against any one who pirated 
it; in such a case it can make no difference whether the 
protection never existed or ceased to exist. In Flavel v. 
Harisen* the plaintiff was selling a stone which he falsely 
described as patent and an injunction was refused; so also in 
Bidding v. Hew' where plaintiff sold mixed tea under the 
name of “ Howquas ” mixture, but in his advertisement he 
made false statements to the public; and he was refused 
injunction against another selling tea under the same names. 


^ Bam KiBsen v. PooranmulU 47 
Cal. p. 733. 

" SardaH Mai v. Hirde Math 
(1925) 6 Lab. 384. 


^ Sent Chettiar v. Santhanaihan, 
20 Mad. 58. 

' 10 Hare 467. 

' 8 Sim. 477. 
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But of course mere puffing recommendation will not debar 
the plaintiff of his rights 


Plaintiff having no interest In the subject-matter. Cl. 
tk)—To justify a right to an injunction the plaintiff must have 
real interest in the subject-matter. His suit must not be a 
mere imposition on the court. This clause would apply if a 
person buys a share in a company simply for the purpose of 
instituting a suit which he does not for his own benefit or of 
that of the share-holders but of that of a rival company whose 
puppet he might be; on these grounds injunction was refused 
in Forrester v. Manchesier Ry. Co\ Test is—Is he a nominal 
plaintifi another having a real personal interest in the suit ? 


57. Injunctions to perform negative agree¬ 
ment .—Notwithstandin g S. c lause (/), where a 


» 1111 i I IK I • I • imi 


contract comprises an 

certain^c^'coupled with a neirative acreement. e 




cumstance court is una 

he performance o 


rom granting an imunc 






s not 


ar as it isoindidg^ 


to perform the contract 


ILLUSTRATIONS. 

(a) A contracts to sell to B for Bs. 1,000, the goodwill of a certain 
business-premises, and further agrees not to carry on that business in 
Calcutta. B pays A the Rupees 1,000, but A carries on the business in 
Calcutta. The Court onnnofc compel A to send his customers to B, but 
B may obtain an injunction restraining A from carrying on the busi¬ 
ness in Calcutta. 

(2>) A contracts to sell to B the goodwill of a business, A then 
sets up a similar business close by B'a shop and solicits his old ousto* 
mere to deal with him. This is contrary to his implied contract and B 
may obtain an injunction to restrain A from soliciting the customers 
and from doing any act whereby their goodwill may be withdrawn 
from B« 

(c) A contracts with B to sing for 12 months at B's theatre and 
not to sing in public elsewhere. B cannot obtain specific performance 

' ffolleway, 13 Beav. 389. | ** Jur. N. S, 837. 
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of the contract to Bing , but he is entitled to an in junction restraining 

(d) B contracts with A that he will serve him faithfully for 
twelve months as a clerk. A is not entitled to a decree for specific 
performance of this contract. But he js entitled to an in junction 
res training B from serviDg a rival house as clerk. 

(e) A contracts with B that, in consideration of Bs. 1,000 to be 
p^aid to him by B on a day fixed, he will not sot up a certain business 
within a specified distance. B fails to pay the money. A cannot be 
restrained from carrying on the business within the specified distance. 

NOTES. 

Scope.—^This section embodies the principle laid down in 
the leading case of Liimly v. Wagner^ where the facts were 
as in Ulus. (^). It is an exception to the general rule in S. 56 
(/), to the effect that there can be no injunction where there 
can be no specific performance. This section is limited only 
to cases of obligations arising out of contract. We get from S. 
16 that where the contract is divisible, f>., one part stands on 
a separate and independent footing from another part, the 
court will enforce specific performance of that part which is 
capable of specific performance although the other cannot be« 
The reason of the rule being that in such a case the parts are 
In themselves independent contracts; the same analogy, it 
should be noted, applies to S. 57—relating to granting of 
injunctions. It would therefore be correct to say that S. 57 
is to injunctions what S. 16 is to specific performance. All 
that is necessary is that:— 

(t) there should be 2 agreements, 

(«) they must be divisible, 

(iit) the negative agreement may be express or implied. 

(iv) the applicant must not have failed to perform the 
contract so far as it is binding on him. 

If 60 , the breach of the negative one is restrained.-'f. e., a part of 
the agreement is enforced through the affirmative part, i c., the other 
part oanuot be specifically enforced. 


^ D. M. and G, 604. 
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The contract must be comprisins 2 agreements^ 
To brina a case within S. 57 there must be two agreeineiits^ 
one affirmative and the other negative; the negative one may 
* be express or implied; each part must be based on valid 
consideration ; where parts are distinct, and separable from 
the rest the court itself imports a negative term if it is not 
expressly stated therein. In that case there must be at least 
an express negative purpose to support the implied negative 
term'. This negative part must constitute a distinct separate 
and substantive part of the contract. It will not be enforced 
by an injunction, if it is merely subsidiary or incidental to the 
affirmative, or if the affirmative and negative covenants being 
correlative are not separable from each other. In that case 
the enforcing of the negative covenant depends upon whether 
the affirmative one is capable of being specifically enforced; 

S. 57 will not apply*. In England the modern tendency 
is to limit the doctrine of Lumly v. Wagner to contracts of 
such a nature as are the proper subjects of equitable jurisdic¬ 
tion and it refuses to imply negative terms except in cases 
where courts have already done so. In India too the tendency 
is in the same direction. 

Inability to enforce specific performances of affir¬ 
mative part. —This section is not restricted to any particular 
ground of inability of the court; it applies whatever be the 
reason for not specifically enforcing the affirmative part Of the 
contract; S. 21 gives us the cases where the court would not 
enforce specific performance of the contract; S. 57 would 
apply to cases of negative covenants where the affirmative part 
would come under the bar of any of the nine clauses of S, 21, 
eg.t if the contract of exclusive service is of more than 3 years; 
in such a case there would be no specific performance because 
of S. 21, Cl. (/); but still the breach of the negative part, 
not to serve any one else for that period will be prevented by 
an injunction under S. 57”. 

The applicant must not have failed to perform bis 
part of the contract, —It is not invariably necessary that he 

^ J. State JVstpspojwr Co, (1899) I Madrae By. Co. Buet^ U 
W.N. 114. Mad. 18. 

Hm Crolt, 2 Ph. 60. I 



224 


THE SPECIFIC RELIEF ACT. 


[s. 57 


must have actually performed it: it is enough if he is willing to 
do it: but till he does it, the injunction will be conditional; the 
injunction would be dissolved the moment he fails to perform 
bis part of the contract, which was the consideration for the 
negative term'. This is exemplified by Ulus, (e). 

Contracts of personal service.-^By an agreement made 
in England M was engaged by B & Co., a firm of engineers in 
Calcutta, as an assistant in their firm for a period of 5 years 
and it was tnier alia agreed that '' he should diligently and 
to the best of his ability devote himself to the duties incum¬ 
bent on him and should faithfully observe and comply with 
such instructions as he might from time to time receive from 
the firm.” During the term of his engagement M left the 
employ of B & Co., and entered that of another firm. On a 
suit filed by B & Co., for an injunction restraining M from 
serving elsewhere it was held that though there was no 
negative covenant in terms in the agreement, a negative 
covenant could be properly implied under S, 57 of Specific 
Relief Act and ill. {d) thereto®. 

Joint stock companies. A joint stock company cannot 
be restrained by injunction from dismissing its managing 
agent even though the contract of service provides that he is 
to be removed after a specified period the only remedy of the 
agent in case of wrongful dismissal is a suit for damages®. 

Cases—^Clarke v. Price^, There was simply an affirma¬ 
tive agreement by a barrister to prepare reports of cases for a 
certain publisher, the publisher wanted an injunction to 
restrain him from composing reports for others; it was 
refused because there was no such negative agreement. 

In Hills V. Croll\ A contracted with B to supply B 
with all the goods of a particular kind from his manufactory 

' Petov. Brightom By. Co., 1 H. granted restraining the defen- 

& M. 468; Fletcher v. Uont^ dant from serving as a cutter 

gomery, 33 Beav. 26. elsewhere), 

^ Burn & Co. v MacDonald 36 Sircar v. Balrahmi Coal Co, 16 
Cal.354 ; See also Charleaworth C. W. N. 289. 

V. MacDonald 23 Bom. 103; 2 Wils. 157. 

CalUanji v. Narsi 19 Bom. Ph. 60. 

764—(where an injunction was 
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and B contracted not to boy any such goods elsewhere: 
injunction against B was refused because the two causes were 
correlative, the one was a corollary to the other and were 
not separate and divisible. 

In Fleicker v. Monigomery\ A engaged B who, was a 
provincial actor to act at his theatre in Ldndon for a certain 
period; B came to London and was willing to act for A. But 
though A paid B his salary, he kept him idle for five months 
and then B engaged himself to act elsewhere. A sued for 
injunction; it was refused on the ground that A had failed to 
perform his part of the contract; mere payment of salary 
would not be a sufficient performance. 


16 


3 Beav. 36 
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SUMMARY. 

Definitions.' 

“ Obligation " includes every doty enforceable bv law. 
" Settlement" means any instrument other than wijl or codicil 
whereby the destination or devolution of successive interests, in 
movable or immovable property is disposed of or agreed to be 
disposed of. The term “ obligation ” is used in its juridical 
sense to include every duty springing out of contract or tort. In 
English Law this term is used in a limited sense as connoting 
only duties arising on contract. 

'having Clause. 

This Act does not, unless where expressly enacted— 

(t) Give any right to relief in respect of an agreement 
which is not a contract, 

PfYoidiMFeemenIg., 

(iV) Deprive any person of any right to relief other than 
specific performance which he may have under any contract, 
w^^rij^tJtoalternaUvej^^ The Act does not 

restrict a person to a particular relief. But he must not seek it 
so as to come under the bar of S. 29. 

(Hi) Affect the operation of S. 49 of the Re^tration Act 
on documents. 

^Specific Relief” 

At law, the ordinary relief is by way of damages so far as 
civil wrongs are concerned; this is the general relief', as 
opposed to that the different reliefs provided for by this Act 
are called specific, inasmuch as they lie outside the ordinary 
order of legal redress. 

Modes of Relief (S. 6.) 

It can be given in any of the following ways 

(1) By t^ng possession of certain property and deliver¬ 
ing it to the claimant (Ss. 9 & 11). 
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(2) By preventini^ a party from doing an act which he is 
under an obligation not to do, injunction (Ss. 52, 57)—* 
negative relief. 

(3) By ordering a party to do the very act which he is 
under an obligation to do (Ss. 12 & 30), viz,^ specific perfor* 
jnmoc of Qmiw:X%imandamns (Ss. 45 & 51). 


(4) By determining and declaring the rights of parties 


otherwise than by an award of compensation, declaratory 


ecree, rescission, rectificafon (Ss. 31 to 43). 

(S) By appointing a receiver (S. 44). 


Specific relief cannot be granted to enforce a penal law. 



faL otherwise than in duecourse of law, 


may himself, or any other person claiming through him may, by 
a suit instituted within 6 months from the date of disposses¬ 
sion, recover possession thereof, notwithstanding any title that 
may be set up in such a suit. In such a suit the court has not 
to go behind the fact of possession and has not to determine 
title. Such a suit cannot be brought against Government. 


There is no appeal against or review of the decree passed in 


such a suit; but an ex parte order can be set aside. The only 
remedy of the aggrieved party (one ejected) is to bring a 
[regular civil suit to establish his title to the property and for 
[recovery of the possession. 


The object of section 9 is to discourage people from taking 
the law in their own hands however good their title may be. 
It provides for the summary removal of any one who dispos¬ 
sesses another whether peaceably or otherwise than by.due 
course of law. This section is based upon the old English 
Assize of Novel Dissesin* 


Thus section contemplates cases de {ado and legal pos¬ 
session ; it must be one founded in right, z. e., not mere recent 
possession of a trespasser or mere physical possession or 














SUMMARY. 


occupation of land suddenly taken and not acquiesced in, the 
court can consider the question of title so far as is necessary to 
decide whether the person alleging dispossession was in juridi* 
cal possession as between the plaintiff and the defendant. The 
igh Courts hold different views on this point; Recording to 
the Bombay and Allahabad High Courts, a suit may be brought 


even after 6 months on the proof of prior possession alone 


|whereas the Calcutta High Court has held that S. 9 bars f 
person from recovering possession on the mere ground of prior 
possession unless the suit was brought within six months of 
dispossession. 

Dispossessiq^mu^ be physical; me rely telling a tenant 
not to pay rent is not enough. 


Specific delivery of moveables fS. 11). 


It will be ordered by the court on a suit brought by the 
person entitled to immediate possession 

(1) If the thing claimed is held by the defendant 


or trustee of the claimant. It is not necessary that the thing 


should have a peculiar intrinsic value, sufficient it is if a fiduci* 
ary relation exists between the parties, 

(2) Whe n compensation in money would not afford the 
claigg qt a(|qQuate relief ior. the loss of the thing claimed. 

(3) When it would b e extrem^ jy (^iffipult 
^ctuaJjJayg^^ by its loss, in case of chattels of 

unique value—articles of curiosity, family inscriptions, heir¬ 
looms, ancient inscriptions; in case of such moveables it is 
very difficult to measure the loss in money and hence specific 
delivery is decreed; so also if the shares be of private 
companies not easily obtainable in the market, but not so in 
the case of sale of public stocks. 

(4) When the possession of the thing claimed has been 


Meaning of *' specific performance”. 

“ Specific performance ” is equitable relief given by the 
court in cases of breach of contract, in the form of a judgment 
that the defendant do actually perform the contract according 
to its terms and stipulations (Haisbury Vol. 27. p. 3). 
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Wbat coBtractfi can be specifically enforced (S. 12). 

This is at the discretion of the court; but generally it 
would be if 

(1) The act agreed to be is in the oerformange 
vAgUjn^jMjtJlj^f^^tru^ The very act or thing which the 
contract provides has to be done in specie. 

(2) When tt|erej8noj|Ug^ardtoygce^]gujin|^theactu^ 
ida^e caused by non-performance of the yet agreed to be 
Idonc, 2 .g., wfaeii tfie subject-matter has a conjectural value not 
ascertainable, e.g., in case of peculiar chattels of antiquity, 
curiosities, agreement to retire from business, to sell two 
ancient China jars, or not to carry on the same trade. 

I (3) When the act agreed upon is such thaj^^egjjgigj^ 
fcpmggnsation would not a ^ord adequate relief :, u nless and 
(until the contrary is proved, the breach of a contract to trans¬ 
fer immoveables is presumed to be such as cannot be adequately 
compensated by damages, while that for moveables can be; thus 
in case of immoveables specific performance has become a rule 
as it were ;^hi]e in case of moveables an exception merely, 
except in cases falling under S. 11. Contracts to convey public 
stock will not be specifically enforced because compensation in 
money would afford adequate relief, they being easily procura¬ 
ble in the market without a material change in the price; but 
shares in private Companies not being so obtainable have to 
be specifically delivered over. 

I (4)_^When ^ compensation canno t be f^ot for ttie 
uon-perfprm5iceof thp __a£L^r^^. contract foi^^oerSn^^ 
[covenant to lease, to endorse a bill, settle boundaries, &c. 

In equity specific performance of a contract is enforced on 
the ground of the inadequacy of damages recoverable at law. 

A court will not decree specific performance of illegal or 
immoral contracts, a prospective separation agreement or 
if the agreement is without consideration, or revocable or 
[determinable at will. 
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Cootracts which cannot be apoclflcally enforced (S. 21), 

(1) Thoie for the non'performance^ofwgtehcon^je^digg 
w^dbeanadegttjte^^r^^ those for borrowing and 
Mmding mcSe^vtowU government stock, &c. 

(2) That which runs into sach_^ijite,0£jjyi)ygj{|j2^^ 
or which is so dependent on the personal onatificatiaBS or voli- 
tion of the parties or otherwise from its nature is such that the 
Court cannot enforce specifec performance of 

Illu8.^ («) ContraotB to render personal service. 

{ii) Contracts to do acts involving special skill, e,p., painting a 
picture, or by an author with a publisher to write a literary work. 

(»n‘) Agreement to build and repair. It is specifically enforced only 
where it is definite in its nature and the plaintiff has no other remedy, 
(ti;) Agreement to marry. 

(v) Contracts without consideration, t.c., merely voluntary 
agreements. 

(V 2 ) If there is no mutuality, i.e., if the remedy is not reciprocal 
and mutual. 

(i;a) Agreement to sell the goodwill of a business apart from 
business. 

( 3 ) A contract the j^rms o£ which cannot be fixed w ith 
certainty. 

( 4 ) Acontract^which^^JnJtsnaJurgjf^^ one 

to enter into a partnership which does not specify the duration 
thereof. 

(5) A contract mad eJay the_trustee8 in exce88^oMibej £^ 
powers o r in breach of the trust. 

(6) A contract which involves the performance of a 
c<>-ntmuou9 duty^extending over a lonj jjerjgeriod than 

from its date. In English Law there is no specific period ; 
it is sufficient if the performance of the duty extends over a 
considerable period. This does not apply to negative covenants, 

(7) A contract of ^***chj|nwterial^^ 
matter supposed by both parties tcAxist has More it 
ggjl^jggsgedJj^^yj^This diflers from S. 13 whereby provision 
is made for the 8abjeet>matter ceasing to exist after it is 

(8) A contract made by or on behalf of a corgor^on or 
p ublic company created for special purposes or bv the twop |f[. 
tets thereof in excess of its power. U,. for objects foreign to it. 
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(9) A^ontragjMtojngfjracontrgve^^ 

’ESrSTeiigtence 

jgbjectsagreed^ There must be a distinct 

rausai to pcrfornSThat contract; the mere filing of the plaint 
is not a distinct refusal. It must be before action is brought. 
The contract must be really operative and not one broken up 
by ttre conduct of the parties thereto. 

This clause covers contracts to refer any matter which 
can be legally referred to arbitration—even a pending suit. 

Nature of Court’s jurisdiction (S. 22). 

I t is altoj^ether discretionary and not a matter of right of 
the parties. A court is not bound to grant specific performance 
even if it be lawful to do so; however this discretion is not to 
be arbitra rysound and reasonable, g uided by Judicial 
principles and capable of correction by a court of appeal. 
Each case depends upon its own circumstances. 

(1) If the circumstances are such as to give the p laintiflf 
an unfair advantage over the defendant, then though there be 
no fraud nor misrepresentation on the part of the former, the 
court will not decree specific performance. A court of equity 
will not interfere if both the parties were at the time of making 
the contract on equal terms, i.e., had equal means of knowledge, 
though their relative position might subsequently turn out to be 
different from what they supposed it to be. Unfairness need 
not be intentional; unfairness is not to be judged by subse¬ 
quent events; it must be at the time the contract is enter¬ 
ed into. 

(2) If the performance Qf the conkact would inyolve a 
jlgrdshi p on the defendant which he could not foresee, where- 
^ its non-performance would involve no hardship on the 
plajptiff, the court will not interfere. He who comes into 
equity must come with clean hands.” A court relieves a 
defendant against hardship though there may be no improper 
conduct on the part of the plaintiff. It does not mean mere 
improvidence or inadequacy; it means that the transaction 
should be unconscionable such that its performance would be 
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ineqoit^le. A court will not help a defendant if he hna 
brought it about himself or because the object he had in viear 
in entering into the contract has become impossible. It rpiui:. 
be such as the defendant could not foresee, No relief can be 
given if the parties cannot be placed in status guo. 

the pl aintiff has done subslaji^^ iiSts^r sufered, 
lOMM m consequence of a r.f anecific per, 

^ggancgs the court would decree it; in such cases a court of 
^mt^Iways does its best to get the agreement carried out 

Specific performance of part (Ss. 14, 15, 16 & 17.). 

If at all, the contract must be performed in its entirety.j 
As a general rule, a court of equity will not direct specific 
performance of a part of contract: but certain exceptions to 
this are recognized by Specific Relief Act, Ss. ^ and J[6. 
Thus if a party to a contract is unable to perform the whole of 
his part of it, and the part which must be left unperformed 
bears only a sg^all proportion to the whole in value and admits 
of compensation in tnoneyj the court may, at the suit of either 
party direct the specific performance of so much of the I 
contract as can be performed and award compensation in 
money for the deficiency. But if the part which must be left 
unperformed forms a considerable portion of the whole o r does 
not admit of compensation ip monev^ the p^tj^ m defa^^ 
e ntitled to obtain decree for specific performance ; the court 
however may at the suit of the other party direct the party in 
default to perform specifically so much of bis part of the 
contract as he can perform provid e d that the plaintiff relin* 
quishes all claim to further performance and all rights to com* > 
perisaUon either for the deficiency or toTTEeK^^ 
sitttainecl ty him througlil^e (fefault^o the defendant (Ss714 
and isj! When a part of a contract which taken by itself can 
and ought to be specifically performed stands ot^ a 
and indepen dent footing from another part of the same contract 
which cannot or ought not to be specifically performed, the 
court may dir ect specific performance of the other parL/ S. 16). 
In no other cases is a part only of a contract to be specifically 
enforced (S 17). 
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The reason of the rule is that a mere difference in quantity 
has never been held by a Chancery Court to be a bar to 
specific performance. It draws a distinction between the 
essential and non-essential terms of a contract—and allows 
incapacity to perform its non-essential terms to be made the 
subject of compensation. 

The iUustrations to this are to be hadjn case of contracts 
where there is a stipulation as to time» or where there is a 
misdescription of property: where the time is of the essence 
of contract and the stipulation is broken the defaulter cannot 
specific performance of the rest of the contract; but the 
promisee if he elect to have the specific performance thereof, 
can do so if he ^ives up all claims to further performance and 
the rights to' compensation, if it is not of the essence of the 
^ntract. 


Time when of the essence of contract. 

In England prior to the Judicature Act of 1873, time was 
always of the essence of the contract at/aze/; but was not 
invariahly so in eguity. Now both at law and equity, lapse 
of time is a bar to specific performance if 

^ (l) It was originally expressly so sti pula ted. 

(2) It was so from the nature of the tran8ac1|i9| i. 

(3) It was made so subs^eqpently by a reasonable notice. 

(4) If delay is so great as to be e vidence o f abandon- 

S, 13 of the Specific Relief Act. S. 56, India Contract 
Act distinguished. 

8. 13 of the Specific Relief Act says that notwithstanding 
anything contained In S. 56 of the Contract Act, a contract is 
not wholly impossible of performance 


sobject matter, existiiuLal its date has ceased to exist at the 
thus if A contracts to sell a house to B 
for Rs. 1,000 and a day after the contract is mader the house 
4iai|cfiX6(}J3X.&£> B may be compelled to perform his part 
of the oontract by paying the purchase money. This section at 
first sight seems to be in conflict with S. 56 of the Contract Act; 
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but it is not really so. That secti on 
do a thing impossible in itself or 


afterwards by any causes beyond the control of the parties; 
while the object of S. 13 of the Specific Relief Act is merely to 
explain the bearing of the general rule as in S. 56 of the 
Contract Act upon a suit for specific performance. Further S. 
13 is limited to cases where an act has become impossible 


because part of the subject matter has ceased to exist and 
does not extend to cases where it becomes unlawful. 


This section does not lay down any rule as to the validity 
or otherwise of a contract. This section presupposes that the 
agreement must be one enforceable at law. This is not meant 
to enable a person to call upon another to do an act which he 
is not competent to do as being against public policy. 
Drinciple underlvina this is that a party making an unqualified I 


tstamgJbjJ^ The effect is to throw the loss 
on the equitable owner. The principle would apply to a 
contract for the sale of shares in a company which is after¬ 
wards wound up before the shares are actually transferred. 

Remedies against a vendor with imperfect title. 

S. 18 concede to a purchaser or lessee of property some 
rights against a vendor with imperfect title thus :—> 

(l) If the vendor or lessor ha s subsequently to the sale 
d any intere st in the properly, the purchaser 
or lessee may compel him or a person claiming under him to 




(2) Where the concurrence of other person s is necessary 
to validate the sale or lease and they are bound to convey it 




(3) Where ihe vendOMgjr^eBse^p sell minc umhwi^ 
but the property for an amount ^ggt 

and’the vendor has in fact only 
a right to redeem itjj he purchaser may compel him to redeem 
the mortgage and to o 


This clause assumes that the vendor has represented the 
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property to be unincumbered; the representation may even 
be implied. No relief under this clause can be allowed 


transaction between the parties is complete. 


( 4 ) Where the vendor or lessor sues for specific perform¬ 
ance of the contract and the suit is dismissed on the around of 


his imperfect title, the defendant has a 


hisjdeposit with interest thereon, and his costs of the suit, an 


^dejjosit^nterest and costs on the interest of 
c veiidbr'br lessor in the property agreed to be sold or let. 


Liquidation of damages no bar to Specific performance. 

The fact that a sum is mentioned as the amount to be 
paid in case of its breach and that the party in default is 
willing to pay the same, is not a bar to specific performance, 
the contract is otherwise proper tp_be snecificallv enforced. 


This section embodies the modern general rule of equity 
that a thing ought to be done though penalty or liquidated 
damages are mentioned. But it will not apply where compen¬ 
sation in money would be adequate relief. 


For whom contracts can be specifically enforced (S. 23 ). 

Specific periormance of a contract may be enforced in 
favour 

( 1 ) A party thereto. 

( 2 ) Re presentative in interest, or the principal (though 
undisclosed) or any party thereto ; but not if the case falls 
under Cl. 2 of S. 21, or there is a provision in the contract 
that his interest shall not be assigned unless where his part of 
the contract has already been performed. 

(3) Any person )bej}gfici^Ily ^ entitlecLf when the contract 
isirsettlement on marriage or a compromise of doubtful rights 
between members of the same family). 

(4) TheJgsB^mnderg^^ when the contract has been 
entered into by a tenanHor life in due exercise of power. 


A remainder is an ulterior estate limited to take effect and 
to be enjoyed after a prior estate is determined, both estates 
being created at the same time. It arises out of express grant; 
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the person taking such estate is a remaindeman; reversion is 
something different arising by implication. It is the residue 
left in the grantor to commence into possession after the 
determination of a particular estate. 

( 5) A-reversioner in possession fwben the agreement is a 
covenant entered into with his predecessor in title and the 
reversioner is entitled to the benefit of such a covenant)- • j 

(6) JijeversiongrJj^jqjl^jldfi^ (when the agreement is 
such a covenant and the reversiOTer is entitled to the benefit 
thereof and will sustain material injury by reason of its breach.) 

( 7 ) The ^rnalganjatedCgg^^ (if a public company 
has entered into a contract and has subsequently become 
amalgamated with another public company.) 


_^ 2 SijggS^twhen its promoters have before its 
incorporation, entered into a contract for its purposes—if the 
contract is warranted by the terms of its corporation.) (S. 23); 
This does not apply to contracts to take shares but only to 
contracts for the working purposes of the company; the pro¬ 
moters are not the agents of the company before its formation. 


Specific performance cannot be enforc ed in favour of.— 

(1) One who could , not rei pover comoenaation for its 
breach. 

(2) One who has become hjcaga^le^ofcgrforg^jg, or 
violates any essential term of the contract that on his.psyd 
remains to bejgejjJgyUg^e.^., insolvency. 

(3) One whoJiM_alreadj^hosei^hisjjgm§^^_gjj^jjJj^^^ 
^gdsatislggjigll^or the breach ^^Irecoveredc^pensation). 

(4) One who (before the contract) jjajJjjotiggoftt 

beenjggg& 

habj^ony 

deration ; it is enough if it is in fortaw. It most be an executed 
settlement and not executory. This clause protects a settle¬ 
ment as against a subsequent purchaser for value with notice 
of the settlement, whereas S. 25 (c) protects it as against the 
settlor himself by refusing him specihc performance of his 
subsequent contract for value with a third person. 


^etJJgig«nt^^ofthe&ubject»matter^t^^ 

ItisinimatSSreven^ririr^ 
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iSSS&Ei moveable or immoveable 

property— 

(a) Who knowiiig himaelf not to haveanvtiUe to the 
property has contracted to sell or let the same. 

W Who cannot give a title free from reaso na ble doubt 
itbouEh he entered into the contract believing tna 


to the 


a good title. The title which the purchaser may require 
is only such title as the conditions of sale entitle him to, and 
where the title depends for its validity upon proof of the 
seller not having had notice himself of an encumbrance when 
be completed his own original purchase, the title is “ a good 
holding title.*’ 

U) Who (before the contract) had made a settlement of 
th^gjJj[ect|ggJt^^ enen though it be not founded on 

a valuable consideration. (Ss. 24 & 25). 

When contracts cannot be specifically enforced except 

with a variation. 

S. 26 makes provision for cases where if a defendant sets 
up a variation in defence to the plaintiff's suit for specific per¬ 
formance it will be had only with the variation so set up, viz. 

(1) Where by fr^d or misUke of fact the contract (of 
which specific performance is soughtjjgjl^jtgrms^^ 

that which the-defendant JBPPOMdJt to bejwhen he entered 
into it. The contract must be a complete one and not merely 
contingent. 

(2) Where by fraud, mistake o f fact^ or surprise the defen¬ 

dant entered into the contrac t under a reasonable misapp re- 
jgnaion^agjtojts^ between himself and the plaintiff. 

(3) Where the defendant knowing the terms of the con¬ 
tract and understanding its effect has entered into Jtjreljii^ 
upon some misrepresentation by the plaintiff or upon some 


stipulation on the plaintiff^ part which adds to the con 
httt which he refuses to fulfil. 


(4) Where the object of the parties was to produce a 
:ertaiii legal result which the contract 






(5) Where the parties have subsequently to the contract 
;ontracted to vary Jt. 




SUMMARY. 


*39 



In such cases the plaintilff has to elect between having his 
action dismissed or having judgment with the variation set up. 
The contract must be one and in writing. 


There ts ihts difference between a plaintiff seeking and 
defendant resisting specific performance, 

A plaintiff seeking specific performance cannot hims^ "" 


adduce oral evidence in order 


e defendant resisting it can go into oral evid 


hat by fraud, mistake of fact, &c., the written agreement does 


not express the real terms, ' 


The persons against whom contracts may be enforced 
(S. a7). 

(1) A party thereto. 

(2) A person claiming under him by a title arising subse¬ 
quently to the contract. 






(3) A person claiming under a ti t 
the contract and known to the plair 


e whict 
tiff migt 


^4) J!i.» »ftng|gpiated Company where the public company 
which has entered into a contract becomes amalgamated with 
another public company. 

(5) The Company where the promoters thereof have before 
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possession of the property or, (2) being already in possession, 
continues in possession in part performance of the contract, 

in 9f 

Nothing, however, shall affect the rights of a transferee for 
consideration who has no notice of the contract or of the part 
performance thereof. 

Aj^Inst whom not enforced (S. 28 ). 

A contract cannot be enforced against a person under 
circumstances mentioned in S. 28, e.g , when co nsideratio n is 
grossly inadequate, consent has been obtained by misrejpresent- 
ation, co nceal ment, cir cumven tion, unfair practices of |be otheiC. 
party or assent is given under mistake of fact, misapprehension 
or surprise. 


Defences to an action for specific performance. 

(1) ^hat the circumstances of the case are such as to give 
the plaintiff unfair advantage over the defendant though there 
is no fraud or misrepresentation (S. 22~a). 

(2] f^hat specific performance would involve a great hard* 
ship on the defendant if enforced, and would not involve such 
hardshi^n the plaintiff if not enforced (S. 22-^). 

(3jrThat the plaintiff has not performed the whole of his 
part of the contract and that the part left unperformed form* 
ing a considerable portion of the whole does not admit of 
compensation in money (S. 14). 

(4f^rhat time was of the essence of the contract and the 
stipulatira is broken. 

(5)'*rhat the misrepresentation of the sobject*matter was 
material md substantial (Ss. 14 & 15). 

(firThat the plaintiff could not give a title free from 
reasonable doubt (S. 25). 

(7/*That the plaintiff had already chosen bis remedy or 
that he could not recover compensation for the breach or that' 
he failed to perform an essential term of the contract that 
remained on his part to be performed (S. 24). 

(sKThat he had previously to the contract known that a 
settlement of the subject-matter was .made and was in force 
(S. 24). 
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9. That the consideration to be received by him was 
grossly inadequate (so as to be evidence of undue advantage 
taken by the'p hw wt tff .} (8.-2®^.™ 4« 

(lol^hat his assent to the transaction was given under 
influence of mistake of fact, mis-apprehension or surprise 
(8. 28 ^). 

(11^ That his assent was obtained by misrepresentation 
(innocent or wilful) concealment, unfair practices of the other 
party. 

/ ^ 

(12) That the contract came under any clauses in S. 21 
which could not be specifically enforced. 

(13) ^variation may be pleaded under S. 26. 

(14) Tha t ther e w^ wa nt of mutuaht3^ ^^j2iLUljfljiQ.t.a. 
defence.in India. 

Mistake how relieved. 

(1) ^pecific performance may be had with a variation 
(S.26). . 

(2) Specific performance may not be had against a person 
if the assent was given under a mistake of fact (S. 28). 

(3) rectification of the instrument can be had if it is 
mutual; oral evidence is admissible to prove the mistake 
(S. 31). 

(4) Rescission of a contract may be aiiowed (S. 35). 

(5) ^Cancellation of the instrument would be ordered 
(S. 39). 


Patnages and specific performance. 

A person suing for specific performance of a contrqgyj^^ 
ntej^igrfU[o^coni£en«tionJorjt8^breac^^giUier_^^addiUon^_^ 
or in substitutjTO for such performance. The Court has the 
'discreRonTograntdther relief or both (S. 19). 

The court can award compensation for the breach of the 
contract; the mere circumstance that the contract is incapable 
of specific performance will not preclude the court from exer* 
cising its jurisdiction to award damaf^s. In England similarly 
the court has the power nnder the Judicature Act* 

17 
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Effect of dismissal of suit for specific performance. 



Awards and wills are specifically enforced just like cop- 
tracts and Ss. 12 to 29 of the Act apply (S 30). 


Rectification (Ss. 34-37). 

Rectification is entirely at the discretion of the court. To 
>get this relief it is necessary th at the inistak^ ( either of fact 
or law) should be m utual or that there should be fraud, and 
ouch fraud or mistake must have resulted in the contract or 
I Mother instrument in writing, not truly expressing the intention 
^ the parties. Either party or his representative in intereS 
may institute such a suit; but the court will interfere only on 
a clear proof of the fraud or mutual mistake and after ascer¬ 
taining the real intent of the parties; it must be satisfie d tha t 
all the parties thereto intended to make an equitable and 
consc ientious agreement; the court will then rectifyFhVinstru^ 
ment so as to express the true intention so far as that can be 
done without prejudice to the rights acquired by third parties 
acting in good faith and for value. Thus there can be no 
^lifirafion against a purchaser for value without notice. In 
order to ascertain the true intention of the parties, the court 
may inquire as to what the instrument was intended to mean 
and what were intended to be its legal consequences; the 
court is in no way to confine to the inquiry as to what its 
language was intended to be. 

We noted that the mistake must be mutual; if it is that 
of one of the parties only it will be a ground not for rectifica^ 
tion but rescission under S. 35 or for setting up a variation 
under S. 26. 

The relief is based on the maxim “ He who comes into 
equity must come with clean hands’^ applies; both parties 
must be innocent, *. c., did what neither of them intended to 
do; this section does not apply to intentional omissions. 

The i;eUefJ$not to contracts only: any instrument 

in writing, e. wills, deo4s, can be rectified. 
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If the original agreement is ambiguous extrinsic evidence 
is admissible to ascertain the true intention of the parties. 

V 

When a Contract can be allowed to be rescinded^ 
(Ss. 3S-3S). 

S. 35 empowers a court of equity to adjudge rescission of 
a contract (at the suit, of any person interested in the contract 
in writing, for its rescission). 

(1) If the contract is voidable or terminable by the plain- 
m case of contract induced by coerc ion, undue 
infljtirace, fraud, misrepr^ntation, under Ss. 15«—18 (Indian 
Contract A<^. It must be terminable by the plaintijff only and 
not by both the parties, 2 « it most not be void altogether. 
A contract is sajd to be terminable when it reserves to the 
contracting parties~one or both, a power in certain specified 
circumstances to rescind the contract. 

i f .11?^ apparent oil 

its face and the defendant is more to blame than the pjaintiff: 

1—mm ^ )wi.i»<ywr . ... . . ■ m iii n i i iiii'-winpiw. I n il ni i n rn iiiswiligmaMlwmwirf 

the accident, mistake or fraud which is pleaded must be such 
as would go to the bottom of the contract radically affecting 
its merits and not such as to admit of a rectification. 

(3) If the decree for specific performance of a contract of 
sale or of a contract to take a lease, has been made and the 
purchaser or lessee makes default in p ayment o f the purchase 
money o r other sums which the court has ordered him 
to pay. 

This is at the discretion of the court and not obligatory 
upon it; the mere fact that the requirements of the section are 
satisfied is not conclusive. If it thinks proper it may award 
compensation to the other party and ask the person in whose 
behalf it is so rescinded to pay the same. A party may in his 
suit for specific performance put a prayer for rescission in the 
alternative. 

Mere inadequacy of price is not of itself a defence to a 
suit for specific performance or a ground for rescission of the 
contract. S. 28 (u) requires that in order to be a valid de¬ 
fence, it must be so grossly inadequate (with reffreuce to the 
state of things existing at the date of the contract) as to be by 
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itself or coupled with other circumstances evidence of fraud 
or of undue influence taken by the plaintiff. 

If the case falls under any of the 3 clauses in S. 35| rescis¬ 
sion is allowed even without the consent of the other side* 
There cannot be rescission of a part. 


Cancellation of an instrument (Ss. 39-4i). 

This relief is granted by courts of equity on the principle 
of guta iimei to prevent and avoid anticipated mischief or 
wrong; the reason being that if not so cancelled, the instru¬ 
ment would, after a lapse of time when the evidence of its 
voidable character is no more obtainable, perhaps be vexa- 
tiously used by one party against the other innocent party. 
T |^e court ha s t he discre tion cygp. to cancel an instrumen t in 
part and allow it to stand for the residue if the instrument 
evidences different rights and obligations; it may, if it is 
necessary for the ends of justice, require the plaintiff to make 
compensation to the other party. 


Essentials of relieL The plaintiff must prove— 

(a) That the instrument is void or at least voidable against 
the plaintiff. 


(b) That he has reasonable apprehension of injury f rom 
the instrument if left outstanding. 


(r) That the threatened injury is serious. 
(fl?) T hat the case is such that the court ou^ 
its discretion to cancel the 




to exercise 


Rescission can be ordered in case of contract being voida¬ 
ble only; while cancellation can be had in any case, i.e., whe- 
Ither the instrument is void or voidable; and it is sufficient if 
'there is a reasonable apprehension of the danger- 


Declaratory decrees (S. 4i). 

S. 42 makes provision for a particular mode of relief, 
where there is no specific performance, no award of compen¬ 
sation but there is merely a declaration of the rights of parties. 
In such a suit (he plaintiff need not ask for any further relief; 






to seek anv tu 


GSiwmiflEIu 



summary^ 
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pa^s any such declaration. The provisd to the section does 
not empower a Court to dismiss a suit merely because the 
plaintiff being able to seek further relief fails to do so; the 
Court can only refuse to make the declaration. 

Such a decree is binding only on the parties to the suit and 
the persons claiming through them respectively^ and where 
any of the parties are trustees, persons for whom they are 
trustees. There can be no execution of a mere declaratory 
decree. 


In order to get a declaratory decree it is necessary that 
(l^^Therejnusi^^be^^ 

'enjoymenTma^eTS'mere contingency however proximate 
and valuable, if by virtue of it, there is no present state or 
interest, will not suffice. 


(2) There must be some present danger or detriment Jo 

|suchJnteresi^o^e^^^^ it must not 

liavel)een sought on merely speculative gro^ 

(3) A man who is able to seek further relief than a mere 
declaptTon of title ^anriot be allowed a decla^i^ory decree 
only, if he omits to seek tiiat further relief. 


Even if the 3 essentials mentioned above are present, the 
decree cannot be claimed as a matter of right; it is discretion¬ 
ary with the Court. 

Appointment of receivers (S, 44). 

This is a relief meant for the protection of proper^, A 
receiver can be appointed of any property moveable or im¬ 
moveable, e.g., shares in companies, lands, inam villages, stock 
in trade, &c. According to Civil Procednre Code if it appears 
to the court necessary for the preservation, better custody,' or 
management of property, it may appoint a person a rrceiver of 
the property " subject matter ” of the suit; but such appoint¬ 
ment is indispensable whenever there is danger of the property 
being converted to other purposes or reduced or lost by gross 
negligence. These powers are to be exercised by the Court 
with a sound discretion upon a view of all the circumstances 
which are connected with the right asserted and which has to 
be established. 
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A receiver is liable for loss occasioned to the property by 
lis wilful default or f^ross neglif^ence. He stands in a peculiar 
x>sition for in his case want of ordinary diligence would be 
aken as amounting to gross negligence. 

To protect the property in his hands against loss, security 
8 generally taken from the receiver, He has to account for 
vhat he receives in respect of the property and pass his 
iccounts at such period and in such form as the court directs. 

Handamus (Ss. 45—5i). 

Ss. 45—51 lay down a string of rules governing the juris- 
liction of the courts in enforcing performance of public duties 
ind the procedure for such a relief. 

Any of the High Courts at Fort William, Madras and 
Bombay, can make an order requiri ng any specific act to be 
jggl^gfjforborne. wit^^ the local limits of its ordinary origi- 
lal civil jurisdiction by any person holding a public office, 
temporary or permanent, or by any corporation or any infe¬ 
rior court of Judicature, Such act or forbearance must be 
?leady,Jn£Uinbfixit^^^^ such public officei; o r court or corpora¬ 
tion under any law for the time being in force and must in the 
opinion of the High Court be consonant to right and justice. 
Further the applicant (to the satisfaction of the court) must 
have no other specific and adequate legal remedjr and the 
remedy given i yy tbe order applied for must be such^^ w ould 
be complete, 

^ Tbe application must have been made by some person 
ttjhiMe^gropertjrjJrMichisejMperson^l^rjghtjjgjJj^^ 
by the forbeariog or doing of the said specificactl^must 
be founded on affidavit of the person injured, stating his right 
in the matter in question, his demand of justice, and the 
denial of his right. 

Proeedurej-~^t High Court may make the order abso¬ 
lute in the first instance or refose it or grant a rule nisi to 
show cause why the order applied lor should not be made or 
it may make an order in the alternative; lastly if no cause is 
shown it may make a final peremptory order to do the act or 
forbear from it absolutely. The costs are in the discretion of 
the Court. An appeal lies from such an order. 
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The Hifjh Court cannot nnder S. 45 make any order bind* 
ing on the Government, L e.. Secretary of State, Viceroy and 
Governors of Madras or Bombay, Lt. Governor of Bengal; nor 
make an order on any servant of the Crown as such merely to 
enforce the satisfaction of a claim upon the Crown. 

The application ought not to be premature nor unreason* 
ably delayed. An impossible act will not be ordered. 

Preventive relief (S. S3). 

tive relief is granted b 


ther party to refrain from doing which he is under an obliga*- 


ponnoj^^ It is entirely at the discretion ofthe court; 
Ian injunction may be temporary or perpetual as also manda¬ 
tory, It is a mode of specific performance of negative agree¬ 
ments. 

Difference between temporary and perpetual iniunction. 
A temporary injunction is provisional in its nature con¬ 


tinuing until a specified time or until the further order of the 
court; but it does not conclude a right. It can be granted at 


any period of suit even ex parte without a notice to the other 


party to show cause why it should not be granted. It 
remains in force till the date of hearing, if not dissolved before 
that date. In India the grant of temporary injunctions is regu¬ 
lated by Civil Procedure Code; its object and eflect is to 
preserve the property in dispute in status quo until the final 
disposal of the case. A perpetual iniunction on 


hand, can only be granted by a decree 





the breach of an obligation existing In iavou 


in case ot contracts the provisions of Ss. 12 to 29 guide ibt 
grant of the injunction. The jurisdiction of a court of Equity 
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to issue an injunction in cases of contracts is co^extensive 
with its jurisdiction to decree specific performance. If the 
contract is not specifically enforceable, the court will not by 
way of injunction restrain the breach thereof; but the remedy 
by injunction is in some cases available even where the remedy 
by specific performance is not granted ; S. 54 gives the cases 
|in which such an injunction is granted (cases of Torts): if the 










(2}''^or8tg2jQ2gg|jyg|gJgacourtn2t8u^^ tiiat 

from which the injunction is souf^bt. 

(3) To restrain person a from applying to 
bodj. 

^4)Tojntejfergjjig^^ 

of thelnSSS or EocalGo^^ the SovS^^ 

Acts of a foreign Government. 


(5) To stay anv critninal proceedings. 

(6) To prevent the breach of a contracm)gj 2 »f^gy{ge 
of which will not be specificaUv^nforced. 

(7) To prevent o n the gro und of which 

it is not re as^ablv-dear that i t will be a nuisanc^ * if the court 
is satisfied that the act complained of will inevitably result in 
a nuisance, it would interfere to restrain the act before the 
actual nuisance has been committed. No relief by way of 
injunction can be given for an imaginary or problematic injury. 

(8) To preven t a con ti nu injg ■ yeraop 

seeking a n injunc tion has 

laches; if there is unnecessary inexplicable delay in applying 
for it, the maxim '‘delay defeats equities’* prevails. Thus 
if a man’s neighbour is building over his own land but in 
such a way as to infringe his rights of easement to light and 
air, the action must be brought at the earliest opportunity and 
if he waits till the whole building is completed, he will lose 
his right to the relief. 


Acquiescence bars injunction but not the right to com* 
pensation. 



(II) When he ( applicant) haa no Der«M»nl inter^t in th, 
e-, he is a nominal plaintiff, others havihg actual 
mtoestin the suit 
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Restraining breach of negative covenants (S. 57). 

(1) To entitle the applicant to an injunction restraining 
the breach of a negative covenant when the positive one 



o oerform his oart of th 


It is not necessary that the inability of the court to en¬ 
force specific performance of the affirmative part must have 
arisen in a^articular manner. 


The affirmative and negative covenants must be distinct 
and separate and each of them should be substantive parts of 
the contracts. So if the negative clause is merely subsidiary 
or incidental to the affirmative part, the former will not be en¬ 
forced by an injunction. This section is not subject to the 
provisions of S. 21, Cl. 9; under this section an injunction 
may be granted even in case of a contract of a longer dura¬ 
tion even exceeding 3 years though it might not be capable 
of specific performance under S. 21. 


Injunction to Restrain Libel. 

An injunction is given at the hearing, x. f., disposal of the 
suit generally, But it can be restrained by an interlocutory 
injunction when there is a clear case. It is only when there 
is a wholly unjustifiable and atrocious libel likely to cause 
irreparable injury to the applicant that the court would grant 
this remedy on an interlocutory application. 

4 

Light and air cases. 

When a person builds so near the house of another so as 
to darken his windows against the clear right of the latter, 
either by contract, or by ancient possession, the court inter¬ 
feres by an injunction except where damages would be a 
substantial compensation. The only test followed is whether 
the amount of light left after the obstruction is such as would 
be sufficient for all ordinary purposes. All that is necessary 
is that there should not be an obstruction so as to materially 
reduce the amount of light accustomed to enter the place. 
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Hie mere fact that it is not sufficient for any purpose reqoir- 
ing ordinary light is not a ground for an injunction; in such 
cases damages alone would be awarded. These same principles 
apply in India. 

Nuisance, 

I t affords ground q vil ^pt |Qji causes special 

No action can lie if the nuisance is legalised by 
Statute. A private nuisance is restrained only if the mischief 
is irreparable and is a constantly recurring grievance. The 
test is whether there is such an inconvenience caused which 
materially interferes with the ordinary comfort physically of 
human existence. In case of a public nuisance the ordinary 
remedy is a criminal action. But under the new Civil Proce¬ 
dure Code of 1908 power is given to Advocate-General to 
move a Civil Court in case of a public nuisance for an injunc* 
tion. 

Trademark. 

The question is how far the defendant’s trademark bears 
such a resemblance to that of the plaintiff as to be calculated 
to mislead incautious purchasers; as a matter of fact no one 
has the liberty to put his goods as those of a rival trader. It 
is sufficient if the resemblance is likely to deceive ; it is not 
necessary that any one should have been actually cheated; 
mere possibility of deception is not enough ; there must be a 
probability verging affirmatively towards a certainty. Want of 
fraudulent intention is no defence. 

Patent. 

There is an infringement of patent only when a man 
uses directly or indirectly the invention which is the subject of 
the privilege or employs means only colourably different to 
produce the same result; the identity must be not faint, but 
substantial This is protected in India by Act 5 of 1888. The 
aggrieved person must show that his is a new invention of 
utility^ and that he is the inventor, the specification must also 
be completely shown. Injunction is not a matter of right. If 
the patent is recent and not established, it must be established* 
In some cases the court refuses to issue an interim injunction 
resting satisfied with defendant’s undertaking to account. 
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Copyright. 

Registration is necessary (by the Copyright Act). There 
is no copyright in an irreligious work or one which is libellous, 
immoral or obscene. It enures for the life-time of the author 
and 7 years after it, o r 42 years f r6m its publication, whichever 
period be the longer. Injunction is given in case of piracy, 
i,e., servile or evasive imitation of the original book ; bona fide 
abridgment or use of common materials or bona fide extract 
from the original is no piracy so as to be an infringement of 
the right. Test isHas there been a legitimate and fair 
exercise of mental ability, industry and discrimination resulting 
in the production of a new work. But it would be an infrin¬ 
gement if instead of searching into the common sources in an 
independent and critical manner an author quietly and servilely 
avails himself of the labour of his predecessor and adopts his 
arrangement or does it with only colourable variations: The 
fact of appearance in the alleged copy of the same inaccura¬ 
cies or blunders that are to be found in the 6rst published 
work is a piece of evidence to show piracy. There may be 
copyright in oral lectures or title of a book and in illustrations, 
headings, letters on literary subjects, or private matters or in 
unpublished manuscripts. There is no bar to challenging a 
second edition of a pirated work merely because the first one 
was allowed to pass. 
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LEADING CASES. 

Pusey V. Pussy. {Specific Performance. 

Though in case of a contract relating to moveables the 
presumption is that a breach thereof can be compensated for 
by damages, a court of equity would decree specific perfor* 
mance if the chattel is of such a nature that the loss of it 
could not be adequately compensated, i.e,, could not be 
measured in money, e.g.^ in case of articles of unusual beauty 
and rarity such as ancient curiosities, horns, altar-pieces with 
inscriptions, vases, heirlooms. In this case the defendant was 
made to deliver over the specific horn which in ancient times 
was delivered to the ancestors of the plaintifi to hold their 
land by; in another case the plaintiff was on the same equita¬ 
ble grounds held entitled to the specific delivery to him of an 
old altar-piece made of silver remarkable for ancient inscrip¬ 
tions and dedication to the god Hercules. See S. 11. (^); 
S. 12. 


Cudde V, Rutter. {Specific Performance ) 

Another exception to the general rule as to specific per¬ 
formance stated in the above case is this—specific perfor¬ 
mance may be decreed even in case of agreements relating to 
personal chattels, only if they refer to sale of shares in a 
private undertaking; but not if they are respecting the stock 
always available in the market, for then damages would afford 
full compensation. In this case the dispute was as regards 
the transfer of a certain sum of South Sea Stock, and it was 
held that there being no difference between such a stock and 
any other like sum of stock, there could be no specific perfor¬ 
mance. The remedy for non-performance being a suit for 
damages occasioned, which would be a sufficient compensation 
and adequately measurable by difference. If the stock were 
much limited in number, like shares of private companies, the 
result would be different. 
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Duke of Somerset e, Cookson: 

Defendant was in possession of an article—which was a 
curious old silver shrine remarkable for a Grecian inscription 
and dedication to the god Hercules. It was held that the 
article was of too special a character to bear an ascertainable 
market-value and that the plaintiff was entitled to recover the 
same. The article was of such antiquity and curious workman*^ 
ship that no other men would value it at the same price. See 
S. 11 (r). 

Seton V, Slade. Lapse of time, how far a defence to Specific 
Performance). 

At law, time used to be always held of the essence of the 
contract; but in equity, time is deemed prima facie non- 
essential and the lapse of it is not allowed as a defence to a 
suit for specific performance except in the following cases 

(1) Where it was of the essence of the contract originally 
by express agreement or the nature of the case, or (2) where 
it was made so by subsequent notice, or (3) where its lapse is 
such as to constitute laches or abandonment. In this case 
the plaintiff had agreed to sell certain property to the defen¬ 
dant and to make out a good title in two months. Defendant 
gave him notice that if he did not do so his deposit should be 
returned with interest; the plaintiff delivered his abstract 
some days before the expiry of two months. The defendant 
kept it with him, and it was held that on the circumstances of 
the case the defendant purchaser could not insist upon time 
as of the essence of the contract so as to bar the suit for spe¬ 
cific performance. In such a case the court would award 
compensation to the defendant for the plaintiffs failure to 
comply with the strict terms as to time. See Ss. 14 and 15, 
Specific Relief Act. 

Woolam V. Hearn. {Specific Performance with a variation.) 

Mistake of the defendant, if it would render specific per¬ 
formance a hardship, is a valid ground of defence to .suit for 
specific porSormance. But evidence of such a mistake could 
not be given. It was wholly inadmissible at law and was allow¬ 
ed to be offered inequity only, and that too not by the plaintiff; 
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but only by the defendant resisting specific performance. A 
plaintifl suing to compel specific performance could not; hence 
the equitable doctrine that ” though a defendant resisting 
specific performance may go into parol evidence to show that 
by fraud the written agreement does not express the real 
terms, a plaintiff cannot do so for purpose of obtaining specific 
performance with a variation." This, though a general rule, is 
subject to some exceptions in which cases the plaintiff can 
obtain specific performance with a parol variation:—> 

(1) Where the parol variation is in favour of the 

defendant, and the plaintiff offers to perform the 
agreement with a variation. 

(2) Where the defendant sets up a parol variation, and 
the plaintiff seeks specific performance of the 
agreement with the variation. 

(3) Where there have been acts of part performance 
of the parol portion, justifying a decree for speci* 
fic performance in the case of an original agree* 
ment. 

(4) Where an omission has occurred by fraud. (Snell), 

This parol variation is allowed to be set up by the defen¬ 
dant in spite of the Statute of Frauds, for though the Statute 
says that an unwritten agreement shall not bind it, it does not 
expressly say that a written contract shall always necessarily 
bind. The principles laid down in the case have been followed 
in the leading case of Lord Townshend v. Stangroom, and 
introduced in the Specific Relief Act, S. 26. 

Stapilton V. Stapllton. 

One Philip Stapilton had two sons Henry and Philip; it 
was not certain whether Henry was a legitimate son. To 
, prevent any disputes and controversies that might arise deeds 
of lease and release were entered into whereby Henry was to 
receive a part of the estate. After the death of the father and 
Henry disputes arose between Henry's son and Philip jr, and 
it was established that Henry the father was illegitimate; but 
it was held that the deeds mentioned above were binding ou 



THE SPECIFIC REUEF ACT. 


256 

the parties and so Henry’s son was entitled to receive part of 
the estate. An agreement entered into upon a sopposition of 
a right, or of a doubtful right, though it afterwards comes out 
that the right was on the other side, shall be binding, and the 
right shall not prevail against the agreement of the parties; for 
the rifdit must always be on one side or the other; and there¬ 
fore, the compromise of a doubtful right is a sufficient found¬ 
ation of an agreement. Where agreements are entered into to 
save the honour of a family, and are reasonable ones, a court 
of equity will, if possible, decree a performance of them. 

This case has been often referred to and followed as the 
leading case on the question of “ Family Arrangement.” (See 
S,23,) 



APPENDIX C 


Bombay University Questions (I923>I928) witb 
Brief Solutions. 

March 1923. 

Q. I. What are the rights of a purchaser against his 
vendor who has only an imperfect title to the property agreed 
to be sold ? 

A. See Section 18 and notes thereon. 

Q. II. State when rescission of a contract in writing may 
be adjudged. In what respects the relief by way of rescission 
differs from the relief by way of cancellation. 

A. See Section 35 and notes. For difference between 
cancellation and rescission, Read Chap. V notes to Section 39. 

Q. III. {a) A and B are joint tenants of land, his on* 
divided moiety of which either may alienate in his lifetime, 
but which, subject to that right, devolves on the survivor. A 
contracts to sell his moiety to C and dies. Can C enforce 
specific performance of the contract against B ? 

{b) A directs an auctioneer to sell certain land. A after¬ 
wards revokes the auctioneer’s authority as to 20 bighds of 
land, but the auctioneer inadvertently sells the whole to B, 
who has no notice of the revocation. Can B enforce specific 
performance of the agreement ? 

A. {a) This is 2nd illustration to Cl. (r) to Section 27. 
C may enforce specific performance of the contract against B. 

(^} No. This is 2nd illustration to Cl. (r) to Section 28. 

October 1923. 

Q. IV. (a) What is the summary and speedy remedy 
under the Specific Relief Act for a party dispossessed of im¬ 
moveable property, to recover the possession ? 

(6) A brings a suit against B alleging that he had been in 
quiet and undisturbed possession of certain land for eleven 
18 
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years and six months, and that he was forcibly ousted from 
possession by B, who had never title to the land at all, eight 
months after the date of dispossession, for possession. A has 
no title to the land at all, but it is proved that he has been 
in possession as alleged, B has no title to the land of any kind. 
Is A entitled to a decree ? Discuss fully. 

A. (a) See Section 9 and notes thereon. 

(^) The various High Courts hold conflicting views 
on this point. Refer to “ Section 9 does not bar a regular suit 
to establish title ” in notes to Section 9. Note particularly the 
Privy Council decisions of Ismail Ariff v. Mahomed Ghouse 
and Wise v. Ameerunnisa. 

Q. V. (a) What are the rights of a purchaser against a 
vendor with imperfect title ? 

{b) A contracts to grant B an underlease of property 
held by A under C, and that he will apply to C for a license 
necessary to the validity of the underlease, and that, if the 
license is not produced, A will pay B Rs. 1,000. A refuses to 
apply for the license and offers to pay B Rs. 1,000. Discuss 
the rights of B if C is willing to give the license. 

A. (a) See Section 18 and notes. 

(^) This is illustration to S. 20. Liquidation of 
damages is not a bar to Specific performance. A can be 
compelled to apply for a licence since C is willing. 

Q. VI. Distinguish between 

Temporary Injunctions, Mandatory Injunctions and Per¬ 
petual Injunctions, and state in what cases the court will grant 
Perpetual Injunctions, 

A. See "The different kinds of injunctions” in notes 
to Section 53. Also See Section 54. 

March 1924. 

Q. VII. (a) III what cases is a specifle performance of 
a contract enforceable ? 
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(i) What is the effect o{ dismissal of a suit for specific 
performance.? 

(c) A transfers, without endorsement, but for valuable 
consideration, a promissory-note to B. A becomes thereafter 
insolvent and C is appointed his assignee. Advise B as to his 
remedy. 

A. (a) See Section 12. 

(/>) See Section 29. 

(r) This is illustration of Cl. (^) to Section 12; B may 
compel C to endorse the note in his favour. 

Q. VIII. (a) When can an Instrument be rectified ? 

(d) A contracts in writing to pay the pleader 
B, a fixed sum in lieu of costs. The contract contains certain 
mistakes in the name and rights of the client which if constru¬ 
ed strictly would exclude B from all rights under it. Advise B. 

A. (ii) See Section 31 and Notes. 

(d) If the mistake was mutual B can get the instru¬ 
ment rectified provided of course that the contract was a valid 
one—one which the pleader could have entered into. 

Q. IX. What are the requisites of an application for 
enforcing a public duty and to whom it could be made and 
state the procedure and the various orders that are likely to 
be made on the same. 

A. Only the High Courts of Calcutta, Madras and Bom¬ 
bay can pass such orders within the limits of their ordinary 
original jurisdiction. See Chap. VIII. Sections 45—51. 

October 1924. 

Q. X. (a) State the cases in which Specific Perform* 
ance against a party to a contract cannot be eniorced. 

(fi) A directs an auctioneer to sell certain land. A after¬ 
wards revokes the auctioneer’s authority as to 2 acres of thie 
land but the auctioneer inadvertently sells the whole to B, 
who has not notice of the revocation. Can B enforce spedfie 
performance of the agreement ? 
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A. (a) See Section 28; also see Summarjr “ Defences to 
an action for specific performance.*' See Appendix. 

(i) No. See Question III (6), 

Q. XI. A offered to sell B his property situate in Hornby 
Roads for the sum of Rs. 5,00,000. B accepted the offer and 
paid Rs. 25,000 by way of earnest money. Subsequently it 
was found that the area of the land amounted to 1,200 square 
yards and not 1 ,^00 sq. yards as stated in the letter of the 
offer. B informed A that he had aj^reed to purchase the pro* 
perty on the representation that it comprised 1,400 sq. yards 
and the purchase price was calculated on that area and that if 
the land measured 1,200 sq. yards he was no longer bound by 
the agreement to purchase as the discrepancy in the area was 
so great as to entitle him to refuse to carry out the agreement. 
Subsequently B informed A that he desired to complete the 
purchase subject to a proportionate reduction in the purchase- 
money. A declined to do so. B sued A for specific perform¬ 
ance of the contract with compensation calculated at an 
uniform rate per sq. yard according to the agreed purchase- 
money. Will B succeed ? 

A. This is the case of Ta/a Industrial Ba?ik v. Rus- 
iomjee, 22 Bom. L. R. 849. See Notes S. 15. 

March 1925. 

Q. XII. What are the rights of a purchaser against a 
vendor with an imperfect title ? 

A. See Section 18. 

Q. XIII. A seeks an injunction to restrain his partner 
B, from receiving the partnership debts and effects. It 
appears that A had improperly possessed himself of the books 
of the firm and refused B access to them. Will A succeed ? 

A. The Court will refuse the injunction. See Ulus. (<t) to 
Section 56- 

Q, XIV. What are the different modes of Specific Belief 
and how are they given ? 

A. See Section 5. Also see Introduction, “ Kinds of 
Relief ”. 
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Q. XV. What are declaratory decrees and when are 
they refused by the Court ? 

A. See Section 42 and Notes. 

October 1925. 

Q. XVI. (a) A’s property is put to auction. B requests 
C, A’s attorney, to bid for him. C does this inadvertently 
and in f^ood faith. The persons present seeing; the vendor's 
attorney bidding think that he is a mere puffer and cease to 
compete. The lot is knocked down to B at a low price. A 
seeing that the property was sold at a very low price refuses 
to part with his property. B wants to enforce his rights speci¬ 
fically. Advice B as to his rights. 

(^) A and B, trustees, join their beneficiary C, in a con¬ 
tract to sell the trust property to D and personally agree to 
exonerate the estate from heavy incumbrances to which it is 
subject. The purchase-money is not nearly enough to dis¬ 
charge those incumbrances, though at the date of the contract, 
the vendors believe it to be sufficient. D files a suit for speci¬ 
fic performance against A, B and C. Will he succeed ? 

A. (a) This is Ulus, {ci) to Section 22. 

Specific performance should be refused to B. 

(i) This is Ulus. ( 0 to Section 22. 

Specific performance of the contract should be refu¬ 
sed to D, 

Q. XVII. (a) State in favour of what persons specific 
performance of a contract cannot be enforced. 

(^} A contracts to let and B contracts to take an unfinished 
house. B contracting to finish the house and the lease to 
contain covenants on the part of A to keep the house in repair. 
B finishes the house in a very defective manner. A refuses to 
let the place. What are the rights of B ? Has A got any ri|^t 
against B ? 

A. (a) See Section 24« 
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(d) 6 cannot enforce the contract specifically though A 
and B may sue each other for compensation for breach of it. 
This is 3rd illustration to Cl. (^) Section 24. 

Q. XVIII. (a) What is a preventive relief; how and 
when is it granted ? 

(6) A, a trustee for B, is about to make an imprudent 
sale of a small part of the trust property. B, a beneficiary 
wants to prevent the sale of such property. The wrongful sale 
could be compensated adequately in money but B is obstinate 
and wants to restrain A. Will he succeed ? 

A. (a) See Chap. IX. 

(6) This is Ilfus (/) to Section 54, B may sue for an injunc¬ 
tion to restrain the sale. 


April 1926. 

Q. XIX. A contracts to sell to B a plot of land outside 
Bombay. A resides in Bombay. B sues A in Bombay for 
specific petformance of the agreement. Discuss B’s prospects 
of success. 

A. This is a case which must be brought on the Original 
Side of the High Court of Bombay. Clause XII of the Charter 
must be applied. B’s suit is a “ suit for land ” and it will not 
be entertained by the High Court of Bombay as the land is 
situated outside its jurisdiction. See 19 Cal. 258 ; 49 Cal. 679 ; 
also see the very recent Full Bench decision in the case of 
Haiimbhai v. F. E, Dinshaw, 29 Bom. L. R. 498 where 
though the issue was different, the question as to what is a suit 
for land was fully discussed. 

Q. XX. (a) On what principles will the Court of Equity 
act in granting or refusing an injunction ? Mention the three 
main classes in which an injunction will be granted. What 
is an interim injunction and the object of granting such an 
injunction ? 

(5) P, a professor of law, dictated notes to the students 
who attended his classes* B, one of his students without Ps 
permission, is about to publish them as a treatise on Law. Is 
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P entitled to an injunction to restrain B from publishing the 
said treatise on Lanr. Give reasons. 

A. (a) See Chap. IX. 

W See Summary, “ copyright.” 

October 1926. 

Q. XXI. Explain and illustrate the statement that 
specific performance is a part of a discretionary remedy. Will 
the court order specific performance of a contract for the sale 
of (a) an annuity, {d) debts proved in a bankruptcy ? Give 
reasons. 

A. See Section 22 and Notes. 

0. XXII. In what cases will a court direct specific per¬ 
formance of a contract with compensation as to the rest, and 
when will it refuse to do so ? Is there any and what difference 
between the English and the Indian Law on the subject, 

A. Sections 14 to 17 inclusive deal with the doctrine of 
specific performance of a part of a contract. See the recent 
Privy Council case of Graham v. Krishna, 52 Cal 335 ; 27 
Bom. L. R. 740. 

In the proviso to Section 15 there is a deliberate depar¬ 
ture from English rule as to abatement or compensation when 
specific performance of a part of a contract is decreed. In 
England in such a case, that is in a case which here would 
come under the proviso to Section 15 compensation would 
depend on the peculiar circumstances of each case. In India 
compensation cannot be had in such a case. 

April 1927. 

Q. XXIII. (a) How far is misdescription of property 
purchased by the defendant a possible defence to a vendor's 
suit for specific performance ? 

(^) What are the conditions under which a suit for can¬ 
cellation of an instrument can be filed ? 

(^) What is a declaratory decree and when and how can 
it be obtained ? 
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A. (a) See Section 15 and Notes. 

(d) See Chap. V. particularly Section 39. 

(c) See Section 42 and Notes. 

Q. XXIV. (a) Distinguish between temporary and per- 
petual injunctions. 

(i) What are the principles by which courts are guided 
in granting or refusing injunctions ? 

(c) Under what circumstances can an injunction be 
granted to perform a negative agreement ? 

A. (a) See Chap. IX. “The different kinds of injunc¬ 
tions.” 

(i) See Chap. IX. " Injunction is granted at the discre¬ 
tion of court ” and the following portion. 

(f) See Section 57 and Notes. Also see Lumley v. Wag¬ 
ner, which is the leading case on the subject. 

October 1927. 

Q. XXV. (a) Discuss the applicability of the doctrine 
of part-performance. 

(^) What is want of mutuality and bow far is that a bar 
to specific performance ? 

{c) What is a mandatory injunction and what are the 
principles governing the grant or refusal of mandatory injunc¬ 
tions 7 

A. (a) See Sections 14 to 17 inclusive. Also note the 
Privy Council case of Graham v. Krishna. 

(6) See “ Mutuality ” in Notes to Section 21. Particularly 
refer to the Privy Council case of Mir Sarwarjan v. Fakhru- 
ddin, 39 Cal. 232. 

(r) See Sections 55 and 57. 

Q. XXVI. (a) a, B, C, and D are members of a joint 
Hindu family. C and D are both minors. A and B, and B as 
guardian of C and D agree to sell certain land belonging to 
the family to P. P sues A, B, C and D for specific perforov- 
ance. The court finds that the contract was not for purposes 
binding on the minors. What is the decree which the court 
can pass? 
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(i) The interest of a Mahomedan heir in the estate of his 
ancestor is agreed to be transferred for valuable consideration. 
Can the court decree specific performance of such an agree¬ 
ment and if so under what circumstances. 

(r) A municipal corporation ma/a fide rejects the plans 
for building submitted to the corporation for their approvals. 
Is there any remedy against such rejection and if so what ? 

A. (a) The sale of land is not for purposes binding on 
the family—therefore though B purported to act as the guar¬ 
dian of C and D, a court will not enforce specific performance 
of the contract as against C and D. The interest of A and B 
alone in the property can be made to pass under a decree for 
specific performance. 

(d) See Muhammadan Law. 

(r) See Enforcement of Public Duties ; (writ of Manda¬ 
mus in England) Section 45. A Municipal Corporation can 
under that section be compelled to pass the plans if all the 
conditions of the section are satisfied. It must also be remem¬ 
bered that only the three High Courts referred to in the Sec¬ 
tion can pass such an order in cases falling under the Section. 

April 1928. 

Q, XXVIl. (a) Discuss shortly the principles on which 
a court will grant an injunction. 

(5) Distinguish between:—^Temporary Injnnctions, Man¬ 
datory Injunctions, and Perpetual Injunctions. 

(e) A, a very eminent man, writes letters on family topics 
to B. After the death of A and B, C who is B*s residuary 
legatee proposes to make money by publishing A*s letters. Is 
D who is A's executor entitled to an injunction to restrain C 
from publishing them ? Give reasons. 

A. (a) See Q. XXI (fi); also Notes to Chap. IX. 

(^) See “ The Different kinds of injunctions** Chap. IX. 

(c) Yes: this is illustration (y) to Section 54. Also see 
Notes on illustration (y) 

19 
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Q. XXVIIL {a) Distinf^uish between a mortgagor's 
right to redeem and his equity of redemption, 

(fi) When can an instrument be rectified ? 

(f) What should X do to protect his interests in the 
following cases 

( f) A conveys land to B who bequeaths it to X and 
dies. Thereupon D gets possession of the land, 
and produces a forged instrument, stating that the 
conveyance was made to B in trust for him. 

(u) X is in possession of certain property. B alleging 
that he is the owner of the property requires X to 
deliver it to him. 

A. (a) See Principles of Equity by the same author. 

(d) See Section 31 and Notes ; also see “ Introduction 
(0 (0 X can obtain cancellation of the forged instru¬ 
ment ; this is illustration [b) to Section 39. In the 
usual course X will bring a suit for declaration of 
his own title and for cancellation of the instru¬ 
ment. 

[ii) This is illustration {g) to Section 42. X can 
obtain declaration of his right to hold the property. 
See Section 42. 

October 1928. 

Q. XXIX. What reliefs should be claimed in a suit for 
specific performance. 

In January 1926, A, as a purchaser, files a suit against Bfor 
the specific performance of a valid contract for the sale of an 
i mm oveable property with claims for damages in addition to, 
or in substitution for, such performance. In March 1927, a 
few months before the trial, A notifies B that he has 
decided to abandon his claim for specific performance, and 
that he will instead at the trial claim Rs. 7 lacs as damages 
against him for the breach of the contract; and accordingly 
amends his plaint. Will A succeed ? 

A. See Section 19. 

No. See pp* 84-85 and Ardeshir Mama v. Flora Sasson, 
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Q. XXX, Under what circumstances does a court grant 
an injunction. 

In January 1928, A engages B, a Poona actor, to act at 
his Natan Theatre in Bombay for two years. B comes to 
Bombay and is always ready and willing to act for A. A pays 
B his salary every month and keeps him idle till June 1928. 
In July 1928 B engages himself to act in the Shivaji Theatre 
in Bombay. A sues for an injunction to restrain B from 
.acting in the Shivaji Theatre. Will he succeed ? 

A. See Section S4. 

Yes. See Section 57, Ill. (r) and (rf). 

April 1929. 

0. XXXI. (t) Explain the nature of mandatory 
injunctions. 

(ii) What are the rights of a purchaser 
against a vendor with an imperfect 
title? 

(//Y) What are the requisites of an appli¬ 
cation for enforcing a public duty ? 

A. (;) See Section 55 and notes on p. 211. 

(it) See Section 18. 

{Hi) See Section 45. 

Q. XXXII. (a) Of what kinds of contract does a court 
order specific performance ? 

(rt What is the equitable doctrine of part-performance 
and to what kinds of contract is it applicable ? 

A, {a) See Section 12. 

{6) See Section 27 A. 

October 1929. 

Q. XXXIII. (a) Explain and illustrate:— 

" A contract for personal services will not be indirectly 
enforced by injunction if the contract is positive in form," 
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(b) A covenants to sing at B’s theatre for a period of 3 
months and further ajtrees to pay Rs, 3,000 if she fails to 
observe her contract. Can A elect to pay the sum and justify 
her breach of contract ? 

A. (a) See Section 57. An injunction will be granted 
only where a contract comprises an affirmative agreement 
coupled with a negative agreement express or implied. 

{b) See Section 57. A can be restrained from singing 
at any other theatre by B, and cannot justify her breach of 
contract by merely paying the amount. 

Q. XXXIV. (a) When will the Court pass a declaratory 
decree ? 

{b) When will you resort to the summary remedy under 
the Specific Relief Act to obtain possession of immoveable 
property from the defendant ? 

A. (a) See Section 42. See also p. 172. 

(b) See Section 9. See pp. 30-31. 

April 1930. 

Q. XXXV. Is A entitled to specific performance in the 
following cases ? 

(a) A contracts to sell to B a piece of land consisting of 
50 acres. It turns out that 20 acres of the land belong to A 
and the other 30 acres belong to C, who refuses to part with 
the same. 

(3) The directors of a public Company pass a resolution 
that 100 shares of the Company be allotted to A. The 
Managing Agents of the Company dispose ofi all the shares and 
do not give a single share to A. 

(c) A, a publisher contracts with B, an author to complete 
a book before the 1st of January 1930. B is not able to do so. 

(<f) A and B contract to become partners in a cloth 
business, the Contract not specifying the duration of the pro¬ 
posed partnership. B refuses to carry out the contract. 
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A. (a) No. See Section 15. 

{d) No. A contract to sell shares for which there is 
a general market is not a proper subject for 
specific performance. 

(r) No. See Section 21* cl. (d), and the illustra¬ 
tions thereto. 

(d) No. See illustration to cl. (d) of Section 21. 

Q. XXXVI. Enumerate and illustrate the kinds of 
contracts in which specific performance cannot be decreed 
except with a variation. 

A See Section 26, and the illustrations thereto, 

October 1930. 

Q. XXXVII What are the grounds on which a Court 
« will refuse to grant an injunction ? 

or 

Distinguish between; Temporary Injunctions, Mandatory 
Injunctions and Perpetual Injunctions. 

A. See Section 56. 

See pp. 196-197 and p. 211. 

Q. XXXVIII. (n) What are the cases in which specific 
performance of a contract will not be granted by a Court ? 

(A) A directs an auctioneer to sell 100 bighas of land. 
Before the sale A revokes the auctioneer's authority as to 25 
bighas. The auctioneer sells the whole land to who has no 
notice of revocation. Can B obtain specific performance ? 

(r) A agrees to let his house to B on a represenUtion 
that be is a desirable tenant. A comes to know later on that 
B is in arrears with his rent for the bouse he is then occupying 
and refuses to let his house. Can B obtain specific per* 
formance ? 

A. (a) See Section 21. 

(j) No. See Illustration to Section 28, p. 137. 

(c) NOf See v. Land Corporation^ p. 140. 
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April 1931. 

Q. XXXIX. When may the rescission of a contract be 
adjudged by the court ? 

A. See Section 35. 

Q. XL. State by whom specific performance of a 
contract may be obtained ? 

or 

State in what cases specific performance of a contract 
cannot be enforced— 

(a) in favour of a party; and 

(^) against a party thereto. 

A See Section 23. 

(a) See Sections 24, and 25. 

(^) See Section 28. 

Q. XLI. When may the Court order a written instru¬ 
ment to be cancelled and on what terms ? 


A. See Sections 39 and 41. 
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